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ITEM

1.

Total number
of Substantive
Articles

THE TRANSITIONAL
CONSTITUTION OF THE ROSS,
2011
201 substantive Articles with the
words:- woman appearing twice,
women – 12 times,
gender – nine times
girl – 0

Article 45(1-6)

2.

Citizenship

(1) Every person born to a South
Sudanese mother or father shall
have an inalienable right to enjoy
South Sudanese citizenship and
nationality.
(2) Citizenship is the basis of equal
rights and duties for all South
Sudanese.
(3) Every citizen shall enjoy all the
rights guaranteed by this
Constitution.
(4) The law shall regulate
citizenship and naturalization; no
naturalized citizen shall be
deprived of his or her acquired
citizenship except in accordance
with the law.
(5) A South Sudanese national may
acquire the nationality of another
country as shall be prescribed by
law.
(6) A non-South Sudanese may
acquire the nationality of South
Sudan by naturalization as shall be
prescribed by law.

RELEVANT
REMARKS/ACTION
POINTS
There is definitely a need
for the DTC-ROSS to include
provisions that nurture and
protect the girl child. There
is need to recognise the
special hurdles that exist in
the way of the advancement
of the girl child.
1. There is no categorical
mention of dual
citizenship and hence
the question arises as to
what South Sudanese
who have gained other
citizenship over the
years will do. The issue
requires a categorical
answer in order that a
person born South
Sudanese does not lose
their South Sudanese
citizenship.
2. It is left to conjecture
whether Section 1 of this
Article in the DTC-ROSS
implies that a South
Sudanese retains their
citizenship under all
circumstances. This
therefore needs specific
clarification.
3. It would be useful to
reflect on how these
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sorts of cases have been
handled in courts in
order to make a clear
representation of what
the position should be.
1. Exactly similar
provisions in both
documents.
Article 16

Rights of
Women
3.

[equality
+25%
guarantee +
legislative
change + pay]

(1) Women shall be accorded full
and equal dignity of the person
with men.
(2) Women shall have the right to
equal pay for equal work and other
related benefits with men.
(3) Women shall have the right to
participate equally with men in
public life.
(4) All levels of government shall:
(a) promote women participation
in public life and their
representation in the legislative
and executive organs by at least
twenty-five per cent as an
affirmative action to redress
imbalances created by history,
customs, and traditions;
(b) enact laws to combat harmful
customs and traditions which
undermine the dignity and status of
women; and
(c) provide maternity and child
care and medical care for pregnant
and lactating women.
(5) Women shall have the right to
own property and share in the
estates of their deceased husbands
together with any surviving legal
heir of the deceased.

2. Equality between the
sexes is expressly
indicated.

3. A 25% minimum quota
for participation of
women is expressly
provided for. This
means there is scope
for this quota to be
increased upwards in
the Transitional
Constitution.
4. The advocacy and
activism of women
should focus on
increasing the 25%
minimum quota to a
more preferred level.
The debate among
IGAD states is for a
50:50 representation of
the sexes in public life.
5. The provision of
maternity and child
care as well as medical
care for pregnant
women is extremely
essential to raising the
standards of living of
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women. There is
urgent need for
preparation of a Bill
and strategy to achieve
the healthcare
indicated and of
quality.
6. There is need for
research to establish
the extent of equality
enjoyed by women in
relation to men under
the ICSS as a basis for
improvement of the
implementation of the
adopted Transitional
Constitution.

Article 9(3)

4.

Application
of ratified
international
instruments

5.

Right to
Found a
Family

All rights and freedoms enshrined
in international human rights
treaties, covenants and
instruments ratified or acceded to
by the Republic of South Sudan
shall be an integral part of this Bill.

The words "...an integral
part of this Bill...” do not
require that the rights and
freedoms in question are
necessarily included.
Women need to insist on the
wording being strengthened
to read ... shall be a part of
this Bill insofar as they
promote the already stated
aims of the Constitution... In
this way they become
accessible for women to use
to lay claim in courts should
the need arise. Otherwise,
courts will easily state that
‘an integral part of the Bill’
does not mean they are
required to pay attention to
the same.

Article 15
Every person of marriageable age
shall have the right to marry a
person of the opposite sex and to

The word ‘marriageable age
is not defined in both
documents and certainly
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found a family according to their
respective family laws, and no
marriage shall be entered into
without the free and full consent of
the man and woman intending to
marry.

needs definition to avoid
ambiguities. Participants to
this Women’s Conference
proposed 18 years and no
less.

Article 21(3)

6.

Restriction
on Death
Penalty –
Lactating
mothers.

No death penalty shall be executed
upon a pregnant or lactating
woman, save after two years of
lactation.

This takes into account the
rights of unborn children
and recognises the child
bearing and nurturing roles
of women.

Article 31

Healthcare

All levels of government shall
promote public health, establish,
rehabilitate and develop basic
medical and diagnostic institutions
and provide free primary health
care and emergency services for all
citizens.

Article 29(1)
Right to
Education
7.

No
discriminatio
n

Education is a right for every
citizen and all levels of government
shall provide access to education
without discrimination as to
religion, race, ethnicity, health
status including HIV/AIDS, gender
or disability.

There is need to conduct an
audit of the period since the
ICSS and establish whether
the right to primary health
care has been a reality. This
can then inform law and
policy development in the
new dispensation.
In order to improve the
Transitional Constitution it
is suggested that this right
be made the right to free
compulsory education at the
primary level and where
possible secondary. Left as it
is, the government has no
duty to ensure that its
citizens are educated but
places the responsibility on
the citizen to demand the
satisfaction of this right
from the government. Not
many citizens will have the
wherewithal to demand this
right in the correct forums
and in such strong terms as
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to compel government to
act.
Education is very important
for the welfare of women
and hence the right should
be free and compulsory to
ensure the emergence of a
group of South Sudanese
girls who are educated.

Article 41(1-4)

8.

Environment

(1) Every person or community
shall have the right to a clean and
healthy environment.
(2) Every person shall have the
obligation to protect the
environment for the benefit of
present and future generations.
(3) Every person shall have the
right to have the environment
protected for the benefit of present
and future generations, through
appropriate legislative action and
other measures that: (a) prevent
pollution and ecological
degradation; (b) promote
conservation; and (c) secure
ecologically sustainable
development and use of natural
resources while promoting rational
economic and social development
so as to protect genetic stability
and bio-diversity.
(4) All levels of government shall
promote energy policies that will

It is also imperative to carry
out an audit of whether
South Sudanese have
claimed this right since the
ICSS and the initiatives the
government has put in place
to facilitate the enjoyment
of this right.
Given their intensive
interaction with the
environment in the course
of performing their role as
nurturers and carers of
families and other members
of the household, women
have a real interest in the
protection of the
environment and the
sustainable use of its
resources. Women need the
safe continued supply of
firewood or other natural
resource for cooking, the
safe use of water sources,
etc. There is therefore need
for the right to a clean and
health environment to be
backed up by proper
legislation and a national
environmental authority
that has oversight over the
issues pertaining to the
environment. Such an
organisation would ensure
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ensure that the basic needs of the
people are met while protecting
and preserving the environment.

9.

10.

that gender continues to be
influential as a tool of
analysis in the
determination of the use of
the environment.
There is need for the
inclusion of a clause on
protection of consumer
rights given that often rogue
manufacturers or service
providers get away with
sub-standard services. This
is an inconvenience to
women many of who do not
have a regular income and
hence requires that the little
money they have is well
spent on quality goods and
services.

Protection of
consumer
rights

No substantive article in the Bill of
Rights

Access to
Justice/
Legal Aid

The emphasis for what
appears to be a compulsory
legal aid is only in serious
offences. The word serious
offence is not defined. But
more importantly there is
need for a national legal aid
scheme for persons who are
Article 19(6)
poor. This is because the
matters that really affect the
Any accused person has the right to
welfare of women are their
defend himself or herself in person
children, marriage, divorce,
or through a lawyer of his or her
succession, and inheritance.
own choice or to have legal aid
In these cases, women may
assigned to him or her by the
lack money to file cases in
government where he or she
court for determination of
cannot afford a lawyer to defend
the issues and hence may
him or her in any serious offence.
become heavily
disadvantaged and even
impoverished or
disinherited because of lack
of filing and legal fees. It is
therefore important that a
national legal aid scheme is
instituted.
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11.

12.

Guiding
Principles
for
Development
and
Equitable
Sharing of
Common
Wealth

Article 168 (6)
National wealth and other
resources shall be allocated in a
manner that will enable each level
of government discharge its legal
and constitutional responsibilities
and duties and ensure that the
quality of life and dignity of all the
people are promoted without
[no
discrimination on grounds of
discriminatio gender, religion, political affiliation,
n of women
ethnicity, language or locality.
in allocation
and sharing]

Place of
culture/
custom

There is need for an audit of
how this provision has been
implemented under the
ICSS. What structures and
strategies have been put in
place to implement this and
have women felt the trickle
down of the common wealth
of South Sudan so far.

There is need for the
budgeting process to be
made gender aware so that
women can access
resources without the
hurdles there usually are.
Indeed women and men
access resources in different
ways and this factor should
not be ignored in the
process of allocation and
distribution of resources.
This would enable the
government to put in place
appropriate measures that
ensure women benefit from
the common wealth.
The operation of culture and
[Culture]
custom is given express
recognition in both
a. Article 33
documents. The question
that requires answering is
Ethnic and cultural
to what extent it influences
communities shall have the
court decisions where the
right to freely enjoy and
matter concerns the
develop their particular
personal law of women.
cultures. Members of such
There is need to gain insight
communities shall have the
into the statistics and trends
right to practice their beliefs,
of presiding magistrates and
use their languages, observe
judges in order to tighten
their religions and raise their
the loopholes. In any event,
children within the context of
both constitutions expressly
their respective cultures and
customs in accordance with this recognise the rights of
women to inherit property
Constitution and the law.
and it would therefore be
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b. Article 38(1)(f)
All levels of government shall:
(f) protect, preserve and
promote the cultures of the
people which enhance their
human dignity and are
consistent with the
fundamental objectives and
principles set out in this
Chapter.
****************

[Custom]
a. Article 5(b)
The sources of legislation in
South Sudan shall be: … (b)
customs and traditions of the
people;
b. See Article 16 outlined above
c. Article 123 (1)
Judicial power is derived from the
people and shall be exercised by
the courts in accordance with the
customs, values, norms and
aspirations of the people and in
conformity with this Constitution
and the law.
d. Article 128(2)(b)
The Supreme Court shall
exercise competences as
follows: … (b) be the court of
final judicial instance in respect
of any litigation or prosecution
under National or state law,
including statutory and
customary law;

important to establish the
sort of decisions that have
been made in court.
There is need for a
statement in the
Transitional Constitution
that indicates that no law
will operate to negate the
rights of women already
stated in the Bill of Rights or
in any other clause in the
Constitution. This would
mean that the courts would
have to uphold the rights of
women that are expressly
stated.
For this reason, there is
need for the Bill of Rights to
specifically contain
provisions that directly
address the issues that
women face. For instance, if
FGM is a widely
acknowledged practice that
women are opposed to, then
this should expressly be
included in the Bill of Rights
in order that there is no
ambiguity that may arise
from interpretation of
statutory law with reference
to customary law.
Resolving the stalemate that
may arise from the
operation of customary law,
which is expressly
recognised by the
Constitution as a source of
law, is important given that
all levels of government are
enjoined to be cognisant of
the tenets of customary
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including at the level of local
government.
e. Article 165(6)(i)
The objects of local government
shall be to: ....acknowledge and
incorporate the role of
Traditional Authority and
customary law in the local
government system;
f. Article 166(1-3)
(1) The institution, status and role
of Traditional Authority, according
to customary law, are recognised
under this Constitution.
(2) Traditional Authority shall
function in accordance with this
Constitution, the state constitutions
and the law. (3) The courts shall
apply customary law subject to this
Constitution and the law.

g. Article 170(7-9)
Rights in land and resources
owned, held or otherwise acquired
by the Government shall be
exercised through the appropriate
or designated level of government
which shall recognize customary
land rights under customary land
law. (8) All levels of government
shall institute a process to
progressively develop and amend
the relevant laws to incorporate
customary rights and practices, and
local heritage. (9) Customary
seasonal access rights to land shall
be respected, provided that these
access rights shall be regulated by
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the respective states taking into
account the need to protect the
environment, agricultural
production, community peace and
harmony, and without unduly
interfering with or degrading the
primary ownership interest in the
land, in accordance with customary
law.

Article 56

13.

Composition
of the
Assembly
[25% quota]

(1) The National Legislative
Assembly shall consist of:
(a) all members of the Southern
Sudan Legislative Assembly; and
(b) all South Sudanese who were
members of the National Assembly
of the Republic of Sudan, by virtue
of their membership in that
Assembly.

The DTC-ROSS does not
expressly mention the 25%
quota mentioned by the
ICSS but it is implied in the
wording that retains the
Legislative Assembly intact
upon gaining independence
and in the interim period.
Women may wish to ensure
that the 25% quota is
expressly indicated even if it
amounts to repetition.
In addition, there is need for
the 25% figure to be
interrogated and reflected
upon with particular regard
to whether it could and
should be revised upwards.

Article 162(7)

State Organs
14.

15.

[25% +
competitive
seats]

Establishme
nt of the
Council of
Ministers

In fulfillment of the principle of
affirmative action, women shall be
allocated at least twenty-five per
cent of the seats and positions in
each legislative and each executive
organ of each state, without
prejudice to their right to compete
for the remaining seats and
positions in such organs.
Article 109(3)
The President shall ensure that at
least twenty-five percent of

The remark in No. 13 above
applies here.

The remark in No. 13 above
applies here too.
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[25%]

members of the Council of
Ministers are women.

It is very important to note
the Ministry portfolios that
women are given to
determine whether they are
being treated as equals. The
trend has been one of
tokenism in many countries
where women are relegated
to the so called low profile
ministries which do not
concern allocation of
resources, the military,
foreign affairs etc

Article 113(3)

16.

Appointment
and Removal
of Ministers
[inclusivity
in selection
based on
…gender]

Freedom of
Assembly
and
Association
17.

Ministers of the National
Government shall be selected with
due regard to the need for
inclusiveness based on integrity,
competence, ethnic and regional
diversity and gender.

Article 25(3)(a)

No association shall function as a
political party at the National or
state level unless it has:
[no
(a) its membership open to any
discriminatio
South Sudanese irrespective of
n in
religion, gender, ethnic origin or
membership
place of birth;
to political
parties]

Remarks as in No. 15 above

This clause makes it
possible for women to join
political parties they wish
to. Political parties are the
necessary vehicles through
which women can fill the
25% quota and hence it is
imperative that they are
able to join political parties
without let or hindrance.
This prevents politics from
being an exclusively male
domain.

It is essential for
investigations to be carried
out to determine the ease
with which women can join
influential political parties
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and the positions they
occupy in the party.

18.

19.

The Judiciary Article 123(6)
of Southern
Sudan
There shall be a substantial
representation of women in the
[substantial
Judiciary having regard to
representatio competence, integrity, credibility
n of women]
and impartiality.

Judicial
power

This provision is obviously
premised on the fact that
there have to be enough
qualified women in order to
be considered for the
available positions. There is
therefore need to examine
the hurdles that there may
in the education of girls in
the legal field or
post-secondary school
education.

There is also need to carry
out an audit of how many
women there are in the legal
field and available to take
positions.
This requirement is
important because it enjoins
the courts to listen and
adjudicate on matters
without allowing frivolous
and minor issues to cause
the case to fail on technical
Article 123(5)(e)
grounds. This is important
because many times
In adjudicating cases of both civil
persons who are influential
and criminal nature, the courts
get away with impunity on
shall, subject to the law, apply, inter technicalities, which is
alia, the following principles: … (e) disadvantageous to poor
substantive justice shall be
persons including women.
administered without undue
When cases are thrown out
regard to technicalities.
of court on technicalities it
means the case may be
brought back when the
error is corrected or may
not be brought back if it was
a final determination. There
is therefore the possibility
that women may suffer
13

injustice when their matters
are thrown out as such.
Hence the important of this
provision and the need to
expand the scope of the
basis that should inform
adjudication of cases and
interpretation of the law.
No provision is made for
state judiciaries. Only state
executives and legislative
assemblies are provided for.
Under the Transitional
Constitution the Judiciary is
expected to be centralised.

20.

State
Judiciary
[substantial
representati
on of
women]

No corresponding provision

In this case, the rulings that
are made by the Supreme
Court in matters that
directly affect the rights and
well-being of women would
have application throughout
the Country. It is therefore
important that the Judiciary
is sensitised and made
gender aware and
particularly reminded of the
rights of women as per the
Transitional Constitution.

Article 123 (5) (a)

21.

22.

The Judiciary
of Southern
In adjudicating cases of both civil
Sudan
and criminal nature, the courts
shall, subject to the law, apply, inter This clause reiterates the
alia, the following principles:
remarks in No. 20 above.
[justice
(a) justice shall be done to all
regardless of irrespective of their social¸ political
gender]
or economic status, gender, religion
or beliefs;
Independent
Institutions

Article 142(3)

The DTC-ROSS greatly
improves upon the position
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and
Commissions
[25%]

The National Government shall
ensure that at least twenty-five
percent of the membership of each
of these institutions and
commissions shall be women.

of the ICSS given that it
specifies that the 25%
pertains to each and every
commission and institution
as opposed to the aggregate
sum of all the institutions
indicated in the ICSS.
It will be necessary to carry
out an audit after the
ratification of the
Transitional Constitution to
establish whether this
provision is being
implemented as required.

23.

24.

It is to be expected that the
Anti-Corruption
Commission will be effective
in combating corruption
because various researches
have proved that the effects
Functions of
of corruption are much
the (Antimore extreme on the poor,
Corruption)
Although Article 144 (1) (a-d))
many of who are women.
talks about the various functions of
The elements indicated in
Commission the Anti-Corruption Commission,
the ICSS are however
[combat
there is no corresponding
expected to be tackled in the
…gender
provision concerning gender
civil service regulations
discriminatio issues.
given that nepotism,
n in public
favouritism, gender
institutions]
discrimination etc reduce
the chances of women being
gainfully employed. There is
need for vigilance on the
existence and practice of
these vices.
Article 139(1)(i)
This provision requires the
civil service to apply
Affirmative
(1) The Civil Service shall be
affirmative action measures
action in
governed by, inter alia, the
in recruitment of personnel
employment
following values and principles:
in order that the faces of
in the Civil
…(i) Civil Service shall be broadly
South Sudan are
Service
representative of the people of
represented. There is urgent
South Sudan, with employment and need to carry out an audit to
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personnel management practices
based on ability, objectivity, fair
competition for jobs, and the need
to redress any imbalances of the
past to achieve broad
representation through affirmative
action;

ensure that current
employment statutes
comply with this directive
and that the issue of
maternity leave is catered
for so that women do not
lose their positions upon
going on maternity leave.
An audit also needs to be
carried out to assess the
measures that have been
put in place under the ICSS
in order to comply with this
directive and therefore
establish what the hurdles
are or have been.

25.

Basic Values
and
Guidelines
for Civil
Service
[services
provided
to all
irrespective
of gender]

Article 139(1)(d)
(1) The Civil Service shall be
governed by, inter alia, the
following values and principles: …
(d) services shall be provided to all
persons impartially, fairly,
equitably and without bias or
discrimination on the basis of
religion, ethnicity, region, gender,
health status or physical disability;

The remark in No. 24 above
applies.
There is need for an
empirical audit of whether
this provision in the ICSS
has been adhered to in
order to provide a basis for
the Transitional
Constitution to be
implemented accordingly.

Article 165 (6)(h)
Local
Government
26.

[ensure
gender
mainstreami
ng in Local
Government]
§

27.

(6) The objects of local government
shall be to: … (h) ensure gender
The remark in No. 24 above
mainstreaming in local
applies here too.
government;

Official a. Article 6 (1-2)
language
(1) All indigenous languages of
South Sudan are national languages
and shall be respected, developed
and promoted. (2) English shall be

Clearly, the DTC-ROSS
makes only English the
official working language
and language of instruction.
There is need to answer the
question whether anything
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the official working language in the
Republic of South Sudan, as well as
the language of instruction at all
levels of education.

§

is lost through this. Would
this be prejudicial to women
in any substantive way? If
so, there is need to advocate
the retention of Arabic as an
official working language
and language of instruction.

Coming
There is no mention of the word
into Force Arabic in this Constitution
[referenc
e to
masculine
gender in
Arabic
text also
refers to
women]

28.

Code of
Conduct for
the Armed
Forces

29.

Process for
achieving the
Permanent
Constitution
of the
Republic of
South Sudan.

Does not make reference to gender
based violence

Article 201(1)(c )
[National Constitutional
Conference for the Permanent
Constitution Process]

Given that the operations of
the armed forces are still
current in South Sudan,
particularly in the lead up to
and after independence, it is
essential that the Code of
Conduct include the issue of
gender based sexual
violence in line with UN
Security Council Resolution
1820. There is need for the
armed forces to avoid
perpetrating acts of sexual
violence on women and
girls.
This clause ensures that
when the time comes for
making the permanent
constitution, that women
are necessarily involved in
the process.
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(1) Upon the presentation of the
Draft Constitutional Text and
Explanatory Report by the
Commission, the President of the
Republic shall, after consultation
with relevant stakeholders,
constitute and convene a National
Constitutional Conference
comprising delegates representing
the following categories:- ….(c)
women organizations;

30.

Monitoring
mechanism
for women’s
issues e.g.
gender
commission
or specific
brief to
Human Rights
Commission

None

It is however important that
women are also among the
relevant stakeholders
consulted by the President
even before the National
Constitutional Conference is
convened, in order that they
are part of the process
through and through rather
than recipients of decisions
made prior to the National
Conference.
There are several rights and
freedoms indicated for
women in the DTC-ROSS. It
is imperative that a body
such as a gender
commission is included as a
Constitutional Commission
to monitor the
implementation of the
constitution as regards
gender issues.
It would also conduct the
researches and audits that
have severally been
indicated in many of the
remarks made above.
Otherwise, it is likely that
the gains made by women in
the letter of the Transitional
Constitution will be frittered
away or rendered obsolete
in practice.
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N0.

اﻟﻤﻮﺿﻮع

ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان
2011

1

اﻟﻌﺪد اﻟﻜﻠﻲ ﻟﻠﻜﻠﻤﺎت اﻟﻤﺴﺘﺨﺪﻣﺔ
ﻓﻲ اﻟﻤﻮاد

 201ﻛﻠﻤﺔ ﻣﺴﺘﻌﻤﻠﺔ ﻓﻲ ﻣﻮاد ﺗﻈﮭﺮ ﻓﯿﮭﺎ ﻛﻠﻤﺔ
أﻣﺮأة :ﻣﺮﺗﯿﻦ

ھﻨﺎك ﺣﻮﺟﺔ ﻣﻠﺤﺔ ﻓﻲ ﻣﺴﻮدة
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان
ﻟﺘﻀﻤﯿﻦ ﻗﻮاﻧﯿﻦ ﺗﺪﻋﻢ ﺗﻨﺸﺌﺔ
اﻷطﻔﺎل ﻣﻦ اﻟﺒﻨﺎت و ﺗﺤﻤﯿﮭﻦ.
ھﻨﺎك ﺣﻮﺟﺔ ﻟﻼﻋﺘﺮاف ﺑﺎﻟﻌﻮاﺋﻖ
اﻟﺘﻲ ﺗﻘﻒ ﻓﻲ طﺮﯾﻖ ﺗﻘﺪم اﻷطﻔﺎل
ﻣﻦ اﻟﺒﻨﺎت
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اﻟﻤﻮاطﻨﺔ

اﻟﻤﺎدة (6-1) 45

 .1ﻻ ﺗﻮﺟﺪ إﺷﺎرة ﺗﺼﻨﯿﻔﯿﺔ
ﻟﻠﺠﻨﺴﯿﺔ اﻟﻤﺰدوﺟﺔ و اﻟﺴﺆال اﻟﺬي
ﯾُﻄﺮح ھﻨﺎ ﻣﺎذا ﺳﯿﻔﻌﻞ اﻟﺴﻮداﻧﻲ
اﻟﺠﻨﻮﺑﻲ اﻟﺬي اﻛﺘﺴﺐ ﻣﻮاطﻨﺔ ﺑﻠﺪ
آﺧﺮ ﺑﻌﺪ ﻣﺮور ﺳﻨﻮات ﻋﻠﻰ
اﻛﺘﺴﺎﺑﮫ ﻟﮭﺎ .اﻟﻘﻀﯿﺔ ﺗﺤﺘﺎج إﻟﻰ
إﺟﺎﺑﺔ ﺗﺼﻨﯿﻔﯿﺔ ﺣﺘﻰ ﻻ ﯾﻔﻘﺪ
اﻟﺴﻮداﻧﯿﻮن اﻟﺠﻨﻮﺑﯿﻮن ﺑﺎﻟﻤﯿﻼد
ﻣﻮاطﻨﺘﮭﻢ اﻟﺨﺎﺻﺔ ﺑﺎﻟﺴﻮدان
اﻟﺠﻨﻮﺑﻲ.

ﻧﺴﺎء 12 :ﻣﺮة
ﺟﻨﺪر )ﻧﻮع( 9 :ﻣﺮات
ﺑﻨﺖ :ﺻﻔﺮ

) (1ﻛﻞ ﺷﺤﺺ ﻣﻮﻟﻮد ﻷم ﺳﻮداﻧﯿﺔ و أب
ﺳﻮداﻧﻲ ﻟﺪﯾﮫ ﺣﻖ ﻏﯿﺮ ﻓﺎﺑﻞ ﻟﻠﺘﻐﯿﯿﺮ ﻓﻲ اﻟﺘﻤﺘﻊ
ﺑﺎﻟﻤﻮاطﻨﺔ و ﺑﺎﻟﺠﻨﺴﯿﺔ اﻟﺴﻮداﻧﯿﺔ.
) (2اﻟﻤﻮاطﻨﺔ ھﻲ أﺳﺎس اﻟﺤﻘﻮق و اﻟﻮاﺟﺒﺎت
اﻟﻤﺘﺴﺎوﯾﺔ ﻟﺠﻤﯿﻊ اﻟﺴﻮداﻧﯿﯿﻦ ﻓﻲ اﻟﺴﻮدان
اﻟﺠﻨﻮﺑﻲ.
) (3ﻛﻞ ﻣﻮاطﻦ ﻓﻲ اﻟﺴﻮدان اﻟﺠﻨﻮﺑﻲ ﯾﺠﺐ
أن ﯾﺘﻤﺘﻊ ﺑﻜﺎﻓﺔ اﻟﺤﻘﻮق اﻟﺘﻲ ﯾﻜﻔﻠﮭﺎ ھﺬا
اﻟﺪﺳﺘﻮر.
) (4اﻟﻘﺎﻧﻮن ﯾﺠﺐ أن ﯾﻨﻈﻢ اﻟﻤﻮاطﻨﺔ و ﻣﻨﺢ
اﻟﺠﻨﺴﯿﺔ و ﻛﻞ ﺷﺨﺺ ﻣﻨﺤﺖ ﻟﮫ اﻟﺠﻨﺴﯿﺔ
ﯾﻨﺒﻐﻲ أن ﻻ ﯾُﺤﺮم ﻣﻦ ﺣﻘﻮﻗﮫ/ﺣﻘﻮﻗﮭﺎ ﻓﻲ
اﻟﻤﻮاطﻨﺔ اﻟﻤﻜﺘﺴﯿﺔ ﺑﺎﺳﺘﺜﻨﺎء ﻣﺎ ﯾﻔﺮﺿﮫ
اﻟﻘﺎﻧﻮن.
) (5ﺣﺎﻣﻞ اﻟﺠﻨﺴﯿﺔ اﻟﺠﻨﻮب ﺳﻮداﻧﯿﺔ ﯾﻤﻜﻨﮫ
أن ﯾﻜﺘﺴﺐ ﺟﻨﺴﯿﺔ ﺑﻠﺪ أﺧﺮى ﻋﻠﻰ اﻟﻨﺤﻮ اﻟﺬي
ﯾﺤﺪده اﻟﻘﺎﻧﻮن.
) (6اﻟﺸﺨﺺ اﻟﺬي ﻻ ﯾﺤﻤﻞ اﻟﺠﻨﺴﯿﺔ اﻟﺠﻨﻮب
ﺳﻮداﻧﯿﺔ ﯾﻤﻜﻨﮫ اﻛﺘﺴﺎب اﻟﺠﻨﺴﯿﺔ اﻟﺠﻨﻮب
ﺳﻮداﻧﯿﺔ وﻓﻘﺎ ً ﻟﻢ ﯾﺤﺪده اﻟﻘﺎﻧﻮن.
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اﻟﺠﻮاﻧﺐ ذات اﻟﺼﻠﺔ
ﻣﻼﺣﻈﺎت/ﻧﻘﺎط اﻟﺘﺄﺛﯿﺮ

 .2اﻟﺠﺰء اﻷول ﻣﻦ ھﺬه اﻟﻤﺎدة ﻓﻲ
ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب
اﻟﺴﻮدان ﺗﺮك اﻟﻘﻀﯿﺔ ﻟﻠﺘﺨﻤﯿﻦ و
اﻟﺤﺪس ﻓﯿﻤﺎ ﯾﺘﻌﻠﻖ ﺑﺎﺣﺘﻔﺎظ
اﻟﺴﻮداﻧﯿﻮن اﻟﺠﻨﻮﺑﯿﻮن ﺑﻤﻮاطﻨﺘﮭﻢ
ﺗﺤﺖ ﺟﻤﯿﻊ اﻟﻈﺮوف .ھﺬا اﻟﺠﺎﻧﺐ
ﯾﺤﺘﺎج إﻟﻰ ﻣﺰﯾﺪ ﻣﻦ اﻟﺘﻮﺿﯿﺢ.
 .3ﺳﯿﻜﻮن ﻣﻦ اﻟﻤﻔﯿﺪ ﺗﻮﺿﯿﺢ ﻛﯿﻒ
أن ھﺬا اﻟﻨﻮع ﻣﻦ اﻟﻘﻀﺎﯾﺎ ﺗﻢ
اﻟﺘﻌﺎﻣﻞ ﻣﻌﮫ ﻓﻲ اﻟﻤﺤﺎﻛﻢ و ذﻟﻚ
ﻟﺘﻮﺿﯿﺢ و ﻋﺮض ﻣﺎ ﺳﯿﻜﻮن ﻋﻠﯿﮫ
واﻗﻊ اﻟﺤﺎل.

3

ﺣﻘﻮق اﻟﻨﺴﺎء

اﻟﻤﺎدة 16

]اﻟﻤﺴﺎواة  +ﻧﺴﯿﺔ اﻟـ % 25
اﻟﺘﻐﯿﯿﺮ اﻟﺘﺸﺮﯾﻌﻲ  +اﻷﺟﺮ[

) (1ﯾﺠﺐ ﻣﻨﺢ اﻟﻨﺴﺎء اﻟﻤﻨﺰﻟﺔ اﻟﻜﺎﻣﻠﺔ و
اﻟﺸﺨﺼﯿﺔ اﻻﻋﺘﺒﺎرﯾﺔ اﻟﻤﻤﻨﻮﺣﺔ ﻟﻠﺮﺟﺎل.
) (2ﯾﺠﺐ ﻣﻨﺢ اﻟﻨﺴﺎء اﻷﺟﺮ اﻟﻤﺘﺴﺎوي ﻟﻠﻌﻤﻞ
اﻟﻤﺘﺴﺎوي إﺳﻮة ﺑﺎﻟﺮﺟﺎل و ﻛﻞ اﻟﻔﻮاﺋﺪ
اﻷﺧﺮى اﻟﻤﺘﻌﻠﻘﺔ ﺑﺎﻟﻌﻤﻞ.
) (3ﻟﻠﻨﺴﺎء ﺣﻖ اﻟﻤﺸﺎرﻛﺔ ﻓﻲ اﻟﺤﯿﺎة اﻟﻌﺎﻣﺔ
أﺳﻮة ﺑﺎﻟﺮﺟﺎل.

) (4ﻛﻞ ﻣﺴﺘﻮﯾﺎت اﻟﺤﻜﻮﻣﺔ ﻓﻲ ﺟﻨﻮب ﯾﺠﺐ
أن:
)أ( ﺗﺮﻗﻲ ﻣﺸﺎرﻛﺔ اﻟﻨﺴﺎء ﻓﻲ اﻟﺤﯿﺎة اﻟﻌﺎﻣﺔ و
ﺗﺮﻗﯿﺔ ﺗﻤﺜﯿﻠﮭﻦ ﻓﻲ اﻷﺟﮭﺰة اﻟﺘﻨﻔﯿﺬﯾﺔ و
اﻟﺘﺸﺮﯾﻌﯿﺔ ﺑﻨﺴﺒﺔ ﻻ ﺗﻘﻞ ﻋﻦ  % 25ﻛﺨﻄﻮة
إﯾﺠﺎﺑﯿﺔ ﻧﺤﻮ إﺻﻼح ﻋﺪم اﻟﻤﺴﺎواة اﻟﺬي
ﺗﺴﺒﺐ ﻓﯿﮫ اﻟﺘﺎرﯾﺦ و اﻟﻌﺎدات و اﻟﺘﻘﺎﻟﯿﺪ.
)ب( ﺳﻦ ﻗﻮاﻧﯿﻦ ﻟﻤﺤﺎرﺑﺔ اﻟﻌﺎدات و اﻟﺘﻘﺎﻟﯿﺪ
اﻟﺘﻲ ﺣﻄﺖ ﻣﻦ ﻣﻜﺎﻧﺔ اﻟﻤﺮأة و ﻛﺮاﻣﺘﮭﺎ و
)ج( اﻻھﺘﻤﺎم ﺑﺮﻋﺎﯾﺔ اﻷﻣﻮﻣﺔ و اﻟﻄﻔﻮﻟﺔ و
اﻟﺮﻋﺎﯾﺔ اﻟﺼﺤﯿﺔ ﻟﻠﺤﻮاﻣﻞ و اﻟﻤﺮﺿﻌﺎت.
) (5اﻟﻨﺴﺎء ﻟﮭﻦ ﺣﻖ اﻟﺘﻤﻠﻚ و اﻟﻤﺸﺎرﻛﺔ ﻓﻲ
ﻣﻠﻜﯿﺔ اﻟﻌﻘﺎرات اﻟﺘﻲ ﯾﻤﺘﻠﻜﮭﺎ أزواﺟﮭﻦ
اﻟﺮاﺣﻠﯿﻦ ﺟﻨﺒﺎ ً إﻟﻰ ﺟﻨﺐ ﻣﻊ ﻛﻞ اﻟﻤﻮروﺛﺎت
اﻟﺒﺎﻓﯿﺔ اﻟﺘﻲ ﺧﻠﻔﮭﺎ اﻷزواج اﻟﺮاﺣﻠﯿﻦ.

4
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ﺗﻄﺒﯿﻖ اﻟﻘﻮاﻧﯿﻦ اﻟﺪوﻟﯿﺔ اﻟﻤﺼﺎدق
ﻋﻠﯿﮭﺎ

اﻟﻤﺎدة (3)9
ﻛﻞ اﻟﺤﺮﯾﺎت و اﻟﺤﻘﻮق اﻟﻤﻨﺼﻮص ﻋﻠﯿﮭﺎ ﻓﻲ
ﻣﻌﺎھﺪات و ﻣﻮاﺛﯿﻖ و ﻗﻮاﻧﯿﻦ ﺣﻘﻮق اﻹﻧﺴﺎن
و اﻟﻤﺼﺎدق ﻋﻠﯿﮭﺎ ﻣﻦ ﻗﺒﻞ ﺟﻤﮭﻮرﯾﺔ ﺟﻨﻮب
اﻟﺴﻮدان ﯾﺠﺐ أن ﺗﻌﺘﺒﺮ ﺟﺰءاً ﻣﻜﻤﻼً ﻟﮭﺬا
اﻟﺪﺳﺘﻮر.

 .1ﺗﻄﺎﺑﻖ اﻟﻘﻮاﻧﯿﻦ ﻓﻲ ﻛﻼ
اﻟﺪﺳﺘﻮرﯾﻦ.
 .2اﻟﺘﺴﺎوي ﺑﯿﻦ اﻟﺠﻨﺴﯿﻦ ﺗﻢ
ﺗﺤﺪﯾﺪه ﺑﻮﺿﻮح.
 .3اﻟﺤﺪ اﻷدﻧﻰ اﻟﻤﺘﻤﺜﻞ ﻓﻲ ﻛﻮﺗﺔ
اﻟـ  % 25ﺗﻢ ﺗﻘﺪﯾﻤﮫ ﺑﻮﺿﻮح .و
ھﺬا ﯾﻌﻨﻲ أن اﻟﻤﺠﺎل ﻣﻔﺘﻮح ﻟﺰﯾﺎدة
ھﺬه اﻟﻨﺴﺒﺔ ﻧﺤﻮ اﻷﻋﻠﻰ ﻓﻲ
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ.
 .4دﻓﺎع اﻟﻤﺮأة و ﻧﺸﺎطﮭﺎ ﯾﺠﺐ أن
ﯾﻨﺼﺐ ﻋﻠﻰ زﯾﺎدة ھﺬه اﻟﻨﺴﺒﺔ إﻟﻰ
ﻧﺴﯿﺔ أﻋﻠﻰ ﻣﺮﻏﻮب ﻓﻲ اﻟﻮﺻﻮل
إﻟﯿﮭﺎ .إن اﻟﻨﻘﺎش ﻓﻲ أوﺳﺎط دول
ﻣﺠﻤﻮﻋﺔ إﯾﻘﺎد ﯾﻤﯿﻞ إﻟﻲ ﻣﺸﺎرﻛﺔ
ﺗﺴﺎوي  50 : 50ﻟﻜﻼ اﻟﺠﻨﺴﯿﻦ
ﻓﻲ اﻟﺤﯿﺎة اﻟﻌﺎﻣﺔ,
 .5اﻟﻘﺎﻧﻮن اﻟﺨﺎص ﺑﺮﻋﺎﯾﺔ
اﻷﻣﻮﻣﺔ و اﻟﻄﻔﻮﻟﺔ و رﻋﺎﯾﺔ
اﻟﺤﻮاﻣﻞ ﯾﻜﺘﺴﺐ ﺿﺮورة ﻗﺼﻮى
ﻟﺮﻓﻊ ﻣﺴﺘﻮﯾﺎت اﻟﻌﯿﺶ ﺑﺎﻟﻨﺴﺒﺔ
ﻟﻠﻨﺴﺎءھﻨﺎك ﺣﺎﺟﻮة ﻣﺎﺳﺔ إﻟﻰ أﻋﺪاد
ﻗﺎﻧﻮن و اﺳﺘﺮاﺗﯿﺠﯿﺔ ﻟﺘﺤﻘﯿﻖ
اﻟﺮﻋﺎﯾﺔ اﻟﺘﻲ ﺗﻤﺖ اﻹﺷﺎرة إﻟﯿﮭﺎ و
إﻟﻰ ﺗﺤﻘﯿﻖ اﻟﻤﺴﺎواة.
 .6ھﻨﺎك ﺣﻮﺟﺔ إﻟﻰ ﺑﺤﺚ ﯾﺆﺳﺲ
اﻟﻤﺪي ﻓﻲ اﻟﺘﺴﺎوي ﺑﯿﻦ اﻟﺮﺟﺎل و
اﻟﻨﺴﺎء ﺗﺤﺖ طﺎﺋﻠﺔ اﻟﺪﺳﺘﻮر
اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب اﻟﺴﻮدان ﻛﺄﺳﺎس
ﻟﺘﺤﺴﯿﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ اﻟﺬي ﺗﻢ
ﺗﺒﻨﯿﮫ.
ﻋﺒﺎرة )ﺟﺰء ﻣﻜﻤﻞ ﻟﮭﺬا اﻟﺪﺳﺘﻮر(
ﻻ ﺗﻌﻨﻲ ﺑﺎﻟﻀﺮورة أن اﻟﺤﺮﯾﺎت و
اﻟﺤﻘﻮق اﻟﻤﺬﻛﻮرة ﻣﻀﻤﻨﺔ ﻓﻲ
اﻟﺪﺳﺘﻮر ﺑﺎﻟﻀﺮورة .اﻟﺘﺴﺎء ﺑﺤﺎﺟﺔ
إﻟﻰ اﻷﺻﺮار ﻋﻠﻰ ﺗﺪﻋﯿﻢ ﺗﻔﺴﯿﺮ
ھﺬه اﻟﻌﺒﺎرة ﻟﺘﻘﺮأ )ﯾﺠﺐ أن ﺗﻜﻮن
ﺟﺰءاً ﻣﻦ ھﺬا اﻟﺪﺳﺘﻮر( ﻣﺎ داﻣﺖ
اﻟﻌﺒﺎرة ﺗﻌﺰز أھﺪاف ھﺬا اﻟﺪﺳﺘﻮر
و ﺑﮭﺬه اﻟﻄﺮﯾﻘﺔ ﯾﻜﻮن ﻣﻦ اﻟﻤﯿﺴﻮر
ﻋﻠﻰ اﻟﻨﺴﺎء رﻓﻊ دﻋﺎوى ﻓﻲ

اﻟﻤﺤﺎﻛﻢ ﻋﻨﺪﻣﺎ ﺗﺴﺘﺪﻋﻲ اﻟﻀﺮورة
ذﻟﻚ و إﻻ ﻓﺈن اﻟﻤﺤﺎﻛﻢ ﺑﺈﻣﻜﺎﻧﮭﺎ
اﻟﻘﻮل أن ﻋﺒﺎرة )ﻣﻜﻤﻠﺔ ﻟﮭﺬا
اﻟﺪﺳﺘﻮر( ﻻ ﺗﻌﻨﻲ ﺑﺎﻟﻀﺮورة
إﻋﺎرة اﻻﻧﺘﺒﺎه ﻟﻨﻔﺲ اﻟﺤﻘﻮق و
اﻟﺤﺮﯾﺎت اﻟﻮاردة ﻓﻲ اﻟﻘﻮاﻧﯿﻦ
اﻟﺪوﻟﯿﺔ.
5

اﻟﺤﻖ ﻓﻲ ﺗﺄﺳﯿﺲ أﺳﺮة

6

ﻣﻨﻊ ﺗﻨﻔﯿﺬ اﻹﻋﺪام ﻋﻠﻰ اﻷﻣﮭﺎت
اﻟﻤﺮﺿﻌﺎت

اﻟﻤﺎدة 15
ﻛﻞ ﺷﺨﺺ ﺑﻠﻎ ﻋﻤﺮ اﻟﺰواج ﻟﺪﯾﮫ اﻟﺤﻖ ﻓﻲ
اﻟﺰواج ﻣﻦ ﺷﺨﺺ ﯾﻨﺘﻤﻲ ﻟﻠﺠﻨﺲ اﻵﺧﺮ
ﻟﺘﻜﻮﯾﻦ أﺳﺮة ﺗﺒﻌﺎ ً ﻟﻠﻘﻮاﻧﯿﻦ اﻟﺨﺎﺻﺔ ﺑﺄﺳﺮﺗﮫ و
ﻻ ﯾﺠﻮز اﻟﺪﺧﻮل ﻓﻲ ﻋﻼﻗﺔ زواج ﺑﺪون
اﻟﻤﻮاﻓﻘﺔ اﻟﻜﺎﻣﻠﺔ ﻟﻜﻞ ﻣﻦ اﻟﺮﺟﻞ و اﻟﻤﺮأة
اﻟﻠﺬان ﺳﺘﺮﺑﻂ ﺑﯿﻨﮭﻤﺎ ﻋﻼﻗﺔ اﻟﺰواج.

اﻟﺮﻋﺎﯾﺔ اﻟﺼﺤﯿﺔ

اﻟﻤﺎدة) 21 (3
ﻻ ﯾﻨﺒﻐﻲ ﺗﻨﻔﯿﺬ ﺣﻜﻢ اﻹﻋﺪام ﻋﻠﻰ اﻟﻨﺴﺎء
اﻟﺤﻮاﻣﻞ و اﻟﻤﺮﺿﻌﺎت إﻟﻰ ﺑﻌﺪ ﻋﺎﻣﯿﻦ ﻣﻦ
ﻓﺘﺮة اﻹرﺿﺎع.

اﻟﻤﺎدة 31
ﻛﻞ ﻣﺴﺘﻮﯾﺎت اﻟﺤﻜﻮﻣﺔ ﻓﻲ اﻟﺴﻮدان اﻟﺠﻨﻮﺑﻲ
ﯾﺠﺐ أن ﺗﺪﻋﻢ اﻟﺼﺤﺔ اﻟﻌﺎﻣﺔ و أن ﺗﻨﺸﻲء و
ﺗﺆھﻞ و ﺗﻄﻮر ﻣﺆﺳﺴﺎت اﻟﺮﻋﺎﯾﺔ اﻟﻄﺒﯿﺔ
اﻷﺳﺎﺳﯿﺔ و اﻟﺘﺸﺨﯿﺺ اﻟﻄﺒﻲ و أن ﺗﻘﺪم
ﺧﺪﻣﺎت اﻟﺮﻋﺎﯾﺔ اﻟﺼﺤﯿﺔ و ﺧﺪﻣﺎت
اﻟﻄﻮاريء ﻣﺠﺎﻧﺎ ً ﻟﺠﻤﯿﻊ اﻟﻤﻮاطﻨﯿﻦ.
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اﻟﺤﻖ ﻓﻲ اﻟﺘﻌﻠﯿﻢ

اﻟﻤﺎدة (1) 29

ﻻ ﺗﻤﯿﯿﺰ

اﻟﺘﻌﻠﯿﻢ ﺣﻖ ﻟﻜﻞ ﻣﻮاطﻦ و اﻟﺤﻜﻮﻣﺔ ﻋﻠﻰ ﻛﺎﻓﺔ
ﻣﺴﺘﻮﯾﺎﺗﮭﺎ ﻓﻲ اﻟﺴﻮدان اﻟﺠﻨﻮﺑﻲ ﯾﺠﺐ أن
ﺗﺴﮭﻞ اﻟﻮﺻﻮل إﻟﻰ اﻟﺘﻌﻠﯿﻢ ﺑﺪون ﺗﻤﯿﯿﺰ ﻗﺎﺋﻢ
ﻋﻠﻰ اﻟﺪﯾﻦ و اﻟﺴﻼﻟﺔ و اﻟﻌﺮق و اﻟﺤﺎﻟﺔ
اﻟﺼﺤﯿﺔ ﺑﻤﺎ ﻓﯿﮭﺎ اﻹﺻﺎﺑﺔ ﺑﻔﯿﺮوز ﻧﻘﺺ
اﻟﻤﻨﺎﻋﺔ اﻟﻤﻜﺘﺴﺒﺔ/اﻷﯾﺪز و اﻟﺠﻨﺪر)اﻟﻨﻮع( و
اﻹﻋﺎﻗﺔ.

ﻋﺒﺎرة ﺑﻠﻮغ ﺳﻨﺔ اﻟﺰواج ﻏﯿﺮ
ﻣﺤﺪدة ﻓﻲ اﻟﻮﺛﯿﻘﺘﯿﻦ و ھﻲ ﺑﺎﻟﺘﺄﻛﯿﺪ
ﺑﺤﺎﺟﺔ إﻟﻰ اﻟﺘﺤﺪﯾﺪ ﻟﺘﺠﻨﺐ
اﻟﻐﻤﻮض و اﻟﻠﺒﺲ .اﻟﻤﺸﺎرﻛﺎت ﻓﻲ
ھﺬا اﻟﻤﺆﺗﻤﺮ ﯾﻘﺘﺮﺣﻦ ﺳﻦ اﻟﺜﺎﻣﻨﺔ
ﻋﺸﺮ ﻟﻠﺰواج ،ﻻ أﻗﻞ ﻣﻨﮭﺎ.

ھﺬه اﻟﻤﻮاد ﺗﺮاﻋﻲ ﺣﻘﻮق اﻷطﻔﺎل
اﻟﺬﯾﻦ ﻟﻢ ﯾﻮﻟﺪوا و ﺗﻌﺘﺮف ﺑﺪور
اﻟﻤﺮأة ﻓﻲ ﺣﻤﻞ و ﺗﻨﺸﺌﺔ اﻟﻄﻔﻞ.

ﻻ ﺣﻮﺟﺔ ھﻨﺎ ﻷﺟﺮاء ﻣﺮاﺟﻌﺔ
ﺑﺸﺄن وﺟﻮد اﻟﺮﻋﺎﯾﺔ اﻟﻄﺒﯿﺔ ﻛﺤﻘﯿﻘﺔ
ﻣﺎﺛﻠﺔ أم ﻻ ﺧﻼل اﻟﻔﺘﺮة اﻟﻤﻤﺘﺪة
ﻣﻨﺬ إﻧﺸﺎء اﻟﺪﺳﺘﻮر اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب
اﻟﺴﻮدان ﻷن ھﺬا اﻷﻣﺮ ﯾﺮﺗﺒﻂ
ﺑﺎﻟﻘﺎﻧﻮن و ﺗﻄﻮر اﻟﺴﯿﺎﺳﺔ ﻓﻲ ظﻞ
اﻟﺘﺪاﺑﯿﺮ اﻟﺠﺪﯾﺪة.
ﻟﻜﻲ ﯾﺘﻢ ﺗﺤﺴﯿﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ
ﻧﻘﺘﺮح أن ﯾﺼﺎغ ھﺬا اﻟﺤﻖ ﺑﻮﺻﻔﮫ
ﺣﻘﺎ ً إﺟﺒﺎرﯾﺎ ً ﻟﻠﺘﻌﻠﯿﻢ اﻟﻤﺠﺎﻧﻲ ﻓﻲ
اﻟﻤﺮﺣﻠﺔ اﻻﺑﺘﺪاﺋﯿﺔ و ﻟﻮ أﻣﻜﻦ
اﻟﻤﺮﺣﻠﺔ اﻟﻤﺘﻮﺳﻄﺔ .أﻣﺎ ﺗﺮك ھﺬه
اﻟﻤﺎدة ﻋﻠﻰ ﻣﺎ ھﻲ ﻋﻠﯿﮫ ﻓﺈن
اﻟﺤﻜﻮﻣﺔ ﺗﺘﺤﻠﻞ ﻣﻦ واﺟﺒﮭﺎ ﻓﻲ
ﻛﻔﺎﻟﺔ ﺣﻖ اﻟﺘﻌﻠﯿﻢ ﻟﻤﻮاطﻨﯿﮭﺎ و ﺗﻠﻘﻲ
ﺑﺎﻟﻤﺴﺆوﻟﯿﺔ ﻋﻠﻰ ﻣﻮاطﻨﯿﮭﺎ ﻹﺷﺒﺎع
ھﺬا اﻟﺤﻖ ﻓﻲ طﻠﺐ اﻟﺘﻌﻠﯿﻢ .ﻻ
ﯾﻮﺟﺪ اﻟﻜﺜﯿﺮ ﻣﻦ ﻟﻤﻮاطﻨﯿﻦ
اﻟﻘﺎدرﯾﻦ ﻣﺎدﯾﺎ ً ﻋﻠﻰ اﻟﻤﻄﺎﻟﺒﺔ ﺑﮭﺬا

اﻟﺤﻖ ﻓﻲ اﻟﻤﻨﺎﺑﺮ اﻟﺼﺤﯿﺤﺔ اﻟﺘﻲ
ﺗُﻌﻨﻰ ﺑﮫ و ﺑﻨﻔﺲ اﻟﻨﺠﺎﻋﺔ و اﻟﻘﻮة
اﻟﺘﻲ ﺗﺠﺒﺮ اﻟﺤﻜﻮﻣﺔ ﻋﻠﻰ اﻻﺳﺘﺠﺎﺑﺔ
ﻟﺘﻮﻓﯿﺮ ھﺬا اﻟﺤﻖ.
اﻟﺘﻌﻠﯿﻢ ﺿﺮوري ﻟﺮﻓﺎھﯿﺔ اﻟﻤﺮأة ﻟﺬا
ﻓﻼ ﺑﺪ أن ﯾﻜﻮن ھﺬا اﻟﺤﻖ إﺟﺒﺎرﯾﺎ ً
و ﻣﺠﺎﻧﯿﺎ ً ﻟﻜﻔﺎﻟﺔ ظﮭﻮر ﻣﺠﺎﻣﯿﻊ
ﻣﻘﺪرة ﻣﻦ اﻟﻔﺘﯿﺎت اﻟﻤﺘﻌﻠﻤﺎت
ﺑﺠﻨﻮب اﻟﺴﻮدان.
ﻣﻦ اﻟﻤﺒﺪيء أﯾﻀﺎ ً إﺟﺮاء ﻣﺮاﺟﻌﺔ
ﻻﻛﺘﺸﺎف ھﻞ ﯾﻄﺎﻟﺐ اﻟﺴﻮداﻧﯿﯿﻦ
اﻟﺠﻨﻮﺑﯿﯿﻦ ﺑﮭﺬا اﻟﺤﻖ ﺑﺴﺒﺐ أن
اﻟﺪﺳﺘﻮر اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب اﻟﺴﻮدان
و اﻟﻤﺒﺎدرات اﻟﺘﻲ ﻗﺎﻣﺖ ﺑﮭﺎ
اﻟﺤﻜﻮﻣﺔ ﻗﺪ ﺻﺪرت ﻟﺘﺴﮭﯿﻞ اﻟﺘﻤﺘﻊ
ﺑﮭﺬا اﻟﺤﻖ.
8

اﻟﺒﯿﺌﺔ

9

ﺣﻤﺎﯾﺔ ﺣﻖ اﻟﻤﺴﺘﮭﻠﻚ

اﻟﻤﺎدة (4-1) 41
) (1ﻛﻞ ﻓﺮد و ﻛﻞ ﻣﺠﺘﻤﻊ ﻟﺪﯾﮫ اﻟﺤﻖ ﻓﻲ ﺑﯿﺌﺔ
ﻧﻈﯿﻔﺔ و ﻣﻌﺎﻓﺎة.
) (2ﻛﻞ ﻓﺮد ﻟﺪﯾﮫ اﻟﺤﻖ ﻓﻲ ﺑﯿﺌﺔ ﺗﺘﻤﺘﻊ
ﺑﺎﻟﺤﻤﺎﯾﺔ و ذﻟﻚ ﻟﻤﺼﻠﺤﺔ اﻟﺠﯿﻞ اﻟﺤﺎﻟﻲ و
أﺟﯿﺎل اﻟﻤﺴﺘﻘﺒﻞ و ذﻟﻚ ﻋﺒﺮ ﺗﺸﺮﯾﻌﺎت و
ﺗﺪاﺑﯿﺮ أﺧﺮى ﺗﻌﻤﻞ ﻋﻠﻰ) :أ( ﻣﻨﻊ اﻟﺘﻠﻮث و
اﻟﺘﺪھﻮر اﻹﯾﻜﻮﻟﻮﺟﻲ )اﻟﺒﯿﺌﻲ( )ب( ﺗﻌﺰﯾﺰ
اﻟﺤﻤﺎﯾﺔ و )ج( ﺗﺄﻣﯿﻦ اﻟﻨﻤﻮ اﻟﺒﯿﯿﺌﻲ اﻟﻤﺴﺘﺪام و
اﺳﺘﺨﺪام اﻟﻤﻮارد اﻟﻄﺒﯿﻌﯿﺔ و ﻓﻲ اﻟﻮﻗﺖ ﻧﻔﺴﮫ
ﺗﻌﺰﯾﺰ اﻟﻨﻤﻮ اﻻﻗﺘﺼﺎدي و اﻻﺟﺘﻤﺎﻋﻲ
اﻟﻤﺘﻮازن ﻟﺤﻤﺎﯾﺔ اﻻﺳﺘﻘﺮار اﻟﻮراﺛﻲ و اﻟﺘﻨﻮع
اﻟﺤﯿﻮي ﻟﺠﻨﻮب اﻟﺴﻮدان.
) (3اﻟﺤﻜﻮﻣﺔ ﺑﻜﻞ ﻣﺴﺘﻮﯾﺎﺗﮭﺎ ﻓﻲ اﻟﺴﻮدان
اﻟﺠﻨﻮﺑﻲ ﯾﻨﺒﻐﻲ أن ﺗﻌﺰز ﺳﯿﺎﺳﺎت ﺗﻔﻲ
ﺑﺎﺣﺘﯿﺎﺟﺎت اﻟﻨﺎس ﻟﻠﻄﺎﻗﺔ و ﻓﻲ اﻟﻮﻗﺖ ﻧﻔﺴﮫ
ﺗﻌﺰز ﺣﻤﺎﯾﺔ اﻟﺒﯿﺌﺔ و اﻟﻤﺤﺎﻓﻈﺔ ﻋﻠﯿﮭﺎ.
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ﻻ ﺗﻮﺟﺪ ﻣﺎدة ﻣﻜﺘﻮﺑﺔ ﻓﻲ وﺛﯿﻘﺔ اﻟﺤﻘﻮق

ﺑﺎﻟﻮﺿﻊ ﻓﻲ اﻻﻋﺘﺒﺎر ﺗﻔﺎﻋﻞ اﻟﻨﺴﺎء
ﻣﻊ اﻟﺒﯿﺌﺔ أﺛﻨﺎء أداﺋﮭﻦ ﻟﺪورھﻦ
ﻛﻤﺮﺑﯿﺎت ﻟﻸطﻔﺎل و راﻋﯿﺎت
ﻟﻸﺳﺮة و ﻟﻶﺧﺮﯾﻦ اﻟﺬﯾﻦ ﯾﻜﻮﻧﻮن
أﻋﻀﺎء ﻓﻲ اﻷﺳﺮة ،ﻓﺎن
ﻣﺼﻠﺤﺘﮭﻦ ﺗﻌﺪ ﻛﺒﯿﺮة ﻓﻲ ﺣﻤﺎﯾﺔ
اﻟﺒﯿﺌﺔ و اﻻﺳﺘﺨﺪام اﻟﻤﺴﺘﺪام
ﻟﻤﻮاردھﺎ .اﻟﻨﺴﺎء ﺑﺤﺎﺟﺔ إﻟﻰ إﻣﺪاد
آﻣﻦ و ﻣﺴﺘﻤﺮ ﻟﺨﺸﺐ اﻟﻮﻗﻮد او
ﻣﻮارد أﺧﺮى ﺗﺴﺘﺨﺪم ﻟﻠﻄﺒﺦ و ھﻦ
ﺑﺤﺎﺟﺔ ﻟﻼﺳﺘﺨﺪام اﻵﻣﻦ ﻟﻤﻮارد
اﻟﻤﯿﺎه أﻟﺦ و ﻋﻠﯿﮫ ﻓﺈن ھﻨﺎك ﺣﺎﺟﺔ
ﻟﮭﻦ ﻓﻲ اﻟﺤﺼﻮل ﻋﻠﻰ ﺑﯿﺌﺔ ﻧﻈﯿﻔﺔ
و ﻣﻌﺎﻓﺎة ﺗﻜﻮن ﻣﺴﻨﻮدة ﺑﺘﺸﺮﯾﻌﺎت
ﻣﻼﺋﻤﺔ و و ﺳﻠﻄﺎت ﺑﯿﺌﯿﺔ ﯾﺘﻮﻓﺮ
ﻟﺪﯾﮭﺎ ﺑﻌﺪ اﻟﻨﻈﺮ اﻟﻤﻄﻠﻮب ﻓﯿﻤﺎ
ﯾﺨﺺ اﻟﻘﻀﺎاﯾﺎ اﻟﻤﺘﺼﻠﺔ ﺑﺎﻟﺒﯿﺌﺔ.
ﻣﺜﻞ ھﺬه اﻟﺴﻠﻄﺎت ﺗﮭﺘﻢ ﺑﻤﺘﺎﺑﻌﺔ
اﺳﺘﻤﺮار اﻟﺠﻨﺪر )اﻟﻨﻮع( ﻛﺄداة
ﻣﺆﺛﺮة ﻟﺘﺤﻠﯿﻞ اﻟﻮﺟﮭﺔ اﻟﻤﻄﻠﻮﺑﺔ
ﻻﺳﺘﺨﺪام اﻟﺒﯿﺌﺔ.
ھﻨﺎك ﺣﻮﺟﺔ إﻟﻰ إدراج ﻓﻘﺮة
ﻟﺤﻤﺎﯾﺔ ﺣﻘﻮق اﻟﻤﺴﺘﮭﻠﻚ ﺑﻤﺎ أن
ﺑﻌﺾ اﻟﻤﺼﻨﻌﯿﻦ اﻟﻤﺤﺘﺎﻟﯿﻦ و
ﻣﻘﺪﻣﻲ اﻟﺨﺪﻣﺎت ﯾﻔﻠﺘﻮن ﻣﻦ اﻟﻌﻘﺎب

رﻏﻢ ﻋﺪم اﻟﺘﺰاﻣﮭﻢ ﺑﺎﻟﻤﻌﺎﯾﯿﺮ .ھﺬا
اﻟﻮﺿﻊ ﻻ ﯾﻌﺘﺒﺮ ﻣﻼﺋﻤﺎ ً ﻟﻠﻜﺜﯿﺮ ﻣﻦ
اﻟﻨﺴﺎء اﻟﻼﺋﻲ ﻻ ﯾﻤﻠﻜﻦ دﺧﻼً
ﻣﻨﺘﻈﻤﺎ ً ﻣﺎ ﯾﺘﻄﻠﺐ اﻟﺘﺄﻛﯿﺪ ﻋﻠﻰ أن
اﻟﻤﺎل اﻟﻘﻠﯿﻞ اﻟﺬي ﯾﻤﻠﻜﻨﮫ ﻗﺪ ﺗﻢ
اﻧﻔﺎﻗﮫ ﻋﻠﻰ ﺳﻠﻊ و ﺧﺪﻣﺎت ﺗﻨﻄﺒﻖ
ﻋﻠﯿﮭﺎ ﻣﻌﺎﯾﯿﺮ اﻟﺠﻮدة.
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10

اﻟﻮﺻﻮل إﻟﻰ اﻟﻌﺪاﻟﺔ/اﻟﻤﺴﺎﻋﺪة
اﻟﻘﺎﻧﻮﻧﯿﺔ

11

اﻟﻤﺒﺎديء اﻟﺤﺎﻛﻤﺔ ﻟﻠﺘﻨﻤﯿﺔ و
اﻟﻤﺸﺎرﻛﺔ اﻟﻤﺘﺴﺎوﯾﺔ ﻓﻲ اﻟﺜﺮوة
اﻟﻌﺎﻣﺔ

اﻟﻤﺎدة (6) 19
ﻛﻞ ﺷﺨﺺ ﻣﺘﮭﻢ ﻟﺪﯾﮫ اﻟﺤﻖ ﻓﻲ اﻟﺪﻓﺎع ﻋﻦ
ﻧﻔﺴﮫ/ﻧﻔﺴﮭﺎ ﺑﺄن ﯾﻘﻮم ﺑﺬﻟﻚ ﺑﻨﻔﺴﮫ/ﺑﻨﻔﺴﮭﺎ أو
ﺑﻮاﺳﻄﺔ ﻣﺤﺎﻣﻲ ﯾﺨﺘﺎره/ﺗﺨﺘﺎره ﻟﻠﺤﺼﻮل
ﻋﻠﻰ اﻟﻤﺴﺎﻧﺪة اﻟﻘﺎﻧﻮﻧﯿﺔ اﻟﻤﻜﻔﻮﻟﺔ ﻟﮫ/ﻟﮭﺎ
ﺑﻮاﺳﻄﺔ اﻟﺤﻜﻮﻣﺔ ﻋﻨﺪﻣﺎ ﻻ ﯾﻜﻮن /ﺗﻜﻮن
ﻗﺎﺟﺮ/ﻗﺎدرة ﻋﻠﻰ اﻟﺪﻓﺎع ﻋﻦ ﻧﻔﺴﮫ/ﻧﻔﺴﮭﺎ ﻓﻲ
ﺣﺎﻟﺔ اﻟﺠﺮاﺋﻢ اﻟﺨﻄﯿﺮة.

اﻟﻤﺎدة (6) 168
اﻟﻤﻮارد اﻟﻘﻮﻣﯿﺔ و اﻟﺜﺮوة اﻟﻌﺎﻣﺔ ﯾﺠﺐ أن
ﺗﺘﻮزع ﺑﻄﺮﯾﻔﺔ ﺗﻤﻜﻦ ﻛﻞ ﻣﺴﺘﻮى ﻣﻦ
اﻟﺤﻜﻮﻣﺔ ﻣﻦ ﺗﻨﺰﯾﻞ ﻣﺴﺆوﻟﯿﺎﺗﮭﺎ اﻟﺪﺳﺘﻮرﯾﺔ و
اﻟﻘﺎﻧﻮﻧﯿﺔ و واﺟﺒﺎﺗﮭﺎ ﻟﻀﻤﺎن ان ﻧﻮﻋﯿﺔ اﻟﺤﯿﺎة
و ﻛﺮاﻣﺘﮭﺎ ﻣﻌﺰزة ﻟﻜﻞ اﻟﺴﻮداﻧﯿﯿﻦ اﻟﺠﻨﻮﺑﯿﯿﻦ
ﺑﺪون ﺗﻤﯿﯿﺰ ﺑﻘﻮم ﻋﻠﻰ اﻟﺠﻨﺪر)اﻟﻨﻮع( أو اﻟﺪﯾﻦ
أو اﻻﻧﺘﻤﺎء اﻟﺴﯿﺎﺳﻲ أو اﻟﻌﺮق أو اﻟﻠﻐﺔ أو
اﻟﻤﻮﻗﻊ.

اﻟﺘﺄﻛﯿﺪ ﻋﻠﻰ اﻟﻤﺴﺎﻧﺪة اﻟﻘﺎﻧﻮﻧﯿﺔ
اﻹﻟﺰاﻣﯿﺔ ﻟﻠﺪوﻟﺔ ﯾﺒﺪو ﻣﻘﺘﺼﺮاً ﻋﻠﻰ
اﻟﺠﺮاﺋﻢ اﻟﺨﻄﯿﺮة .ﻋﺒﺎرة ﺟﺮاﺋﻢ
ﺧﻄﯿﺮة ﻟﻢ ﯾﺘﻢ ﺗﻌﺮﯾﻔﮭﺎ و ﻟﻜﻦ اﻷھﻢ
ھﻮ وﺟﻮد ﻣﺸﺮوع ﻣﺴﺎﻧﺪة ﻗﺎﻧﻮﻧﻲ
وطﻨﻲ ﻟﻠﻔﻘﺮاء .اﻟﻤﺴﺎﺋﻞ اﻟﺘﻲ ﺗﺆﺛﺮ
ﻋﻠﻰ رﻓﺎھﯿٮﺔ اﻟﻨﺴﺎء ﻏﺎﻟﺒﺎ ً ﻣﺎ ﺗﺘﻌﻠﻖ
ﺑﺎﻷطﻔﺎل و اﻟﺰواج و اﻟﻄﻼق و
إﺛﺒﺎت اﻟﻨﺴﺐ و اﻟﻤﯿﺮاث .ﻓﻲ ﻣﺜﻞ
ھﺬه اﻟﻘﻀﺎﯾﺎ ﻗﺪ ﻻ ﺗﻤﺘﻠﻚ اﻟﻨﺴﺎء
اﻟﻤﺎل اﻟﻜﺎﻓﻲ ﻟﺘﻘﺪﯾﻢ ﻧﻠﻚ اﻟﻘﻀﺎﯾﺎ
ﻟﻠﻤﺤﺎﻛﻢ ﻟﺘﻘﺮرﻓﯿﮭﺎ ﻣﻤﺎ ﯾﻌﻨﻲ
ﺗﻀﺮرھﻦ ﺑﺼﻮرة ﻣﺎﺣﻘﺔ ﻟﯿﺼﺒﺤﻦ
ﻣﻌﺪﻣﺎت و ﻣﺠﺮدات ﻣﻦ اﻟﺤﻖ ﻓﻲ
اﻟﻤﯿﺮاث ﺑﺴﺒﺐ ﻋﺠﺰھﻦ ﻋﻦ ﺳﺪاد
رﺳﻮم ﻓﺘﺢ اﻟﺒﻼﻏﺎت و رﺳﻮم
ﺗﻘﺪﯾﻤﮭﺎ ﻟﻠﻤﺤﺎﻛﻢ ﻟﺬا ﻓﺈﻧﮫ ﻣﻦ اﻟﻤﮭﻢ
ﺗﺄﺳﯿﺲ ﻣﺸﺮوع وطﻨﻲ ﻟﻠﻤﺴﺎﻧﺪة
اﻟﻘﺎﻧﻮﻧﯿﺔ.
ﯾﺠﺐ ﻣﺮاﺟﻌﺔ اﻟﻜﯿﻔﯿﺔ اﻟﺘﻲ ﺳﯿﺘﻢ ﺑﮭﺎ
ھﺬا اﻟﺘﻘﺴﯿﻢ ﺑﻤﻮﺟﺐ اﻟﺪﺳﺘﻮر
اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب اﻟﺴﻮدان .ﻣﺎ ھﻲ
اﻟﮭﯿﺎﻛﻞ و اﻻﺳﺘﺮاﺗﯿﺠﯿﺎت اﻟﺘﻲ ﺗﻢ
وﺿﻌﮭﺎ ﻟﺘﻨﻔﯿﺬ ھﺬا اﻟﺘﻘﺴﯿﻢ و ھﻞ
ﺗﺴﺘﺸﻌﺮ اﻟﺘﺴﺎء ﺑﺄﻧﺴﯿﺎب ھﺬا
اﻟﺘﻘﺴﯿﻢ ﻣﻦ أﻋﻠﻰ إﻟﻰ أﺳﻔﻞ.ھﻨﺎك
ﺣﻮﺟﺔ ﻟﻠﻮﻋﻲ اﻟﻨﻮﻋﻲ ﻓﻲ ﺗﺼﻤﯿﻢ
اﻟﻤﻮازﻧﺎت اﻟﻤﺎﻟﯿﺔ ﻟﯿﺴﮭﻞ ﻋﻠﻰ
اﻟﻨﺴﺎء ﻟﻠﻤﻮارد اﻟﻤﻄﻠﻮﺑﺔ ﺑﺪون
اﻹﺻﻄﺪام ﺑﺎﻟﻌﻮاﺋﻖ اﻟﺘﻲ ﺗﻌﺘﺮض
طﺮﯾﻘﮭﻦ ﻓﻲ ھﺬا اﻟﺸﺄن .ﺑﺎﻟﻄﺒﻊ
ﻟﻜﻞ ﻣﻦ اﻟﻨﺴﺎء و اﻟﺮﺟﺎل طﺮﯾﻖ
ﻣﺨﺘﻠﻒ ﻟﻠﻮﺻﻮل إﻟﻰ اﻟﻤﻮارد و
ھﺬا اﻟﻌﺎﻣﻞ ﻻ ﯾﻨﺒﻐﻲ إﻏﻔﺎﻟﮫ ﻓﻲ
ﻋﻤﻠﯿﺔ ﺗﺨﺼﯿﺺ و ﺗﻮزﯾﻊ اﻟﻤﻮارد
و ھﺬا ﺳﯿﻤﻜﻦ اﻟﺤﻜﻮﻣﺔ ﻣﻦ وﺿﻊ

ﺗﺪاﺑﯿﺮ ﻣﻨﺎﺳﺒﺔ ﺗﻜﻔﻞ اﺳﺘﻔﺎدة اﻟﻨﺴﺎء
ﻣﻦ اﻟﺜﺮوة اﻟﻌﺎﻣﺔ.
12

ﻣﻜﺎﻧﺔ اﻟﺜﻘﺎﻓﺔ و اﻟﻌﺮف

]اﻟﺜﻘﺎﻓﺔ[
أ .اﻟﻤﺎدة 33
اﻟﻤﺠﻤﻮﻋﺎت اﻟﻌﺮﻗﯿﺔ و اﻟﺜﻘﺎﻓﯿﺔ ﯾﺠﺐ أن ﯾﻜﻮن
ﻟﺪﯾﮭﺎ اﻟﺤﻖ ﻓﻲ ﺗﻄﻮﯾﺮ ﺛﻘﺎﻓﺘﮭﻢ اﻟﺨﺎﺻﺔ ﺑﺤﺮﯾﺔ
و أﻓﺮاد ھﺬه اﻟﻤﺠﻤﻮﻋﺎت ﯾﺠﺐ أن ﯾﻜﻮن ﻟﺪﯾﮭﻢ
اﻟﺤﻖ ﻓﻲ ﻣﻤﺎرﺳﺔ ﻣﻌﺘﻘﺪاﺗﮭﻢ و اﺳﺘﺨﺪام ﻟﻐﺎﺗﮭﻢ
و اﺗﺒﺎع دﯾﺎﻧﺎﺗﮭﻢ و ﺗﺮﺑﯿﺔ أطﻔﺎﻟﮭﻢ ﻓﻲ اﻟﺴﯿﺎق
اﻟﺨﺎص ﺑﺜﻘﺎﻓﺎﺗﮭﻢ و أﻋﺮاﻓﮭﻢ وﻓﻘﺎ ً ﻟﮭﺬا
اﻟﺪﺳﺘﻮر و وﻓﻘﺎ ً ﻟﻠﻘﺎﻧﻮن.
ب .اﻟﻤﺎدة ) (1) 38ف(
ﺟﻤﯿﻊ ﻣﺴﺘﻮﯾﺎت اﻟﺤﻜﻮﻣﺔ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان
ﯾﺠﺐ أن:
)ف( ﺗﺤﻤﻲ و ﺗﺤﺎﻓﻆ و ﻧﻌﺰز ﺛﻘﺎﻓﺎت اﻟﻨﺎس
ﻓﻲ اﻟﺴﻮدان اﻟﺠﻨﻮﺑﻲ و اﻟﺘﻲ ﺗﺪﻋﻢ ﻛﺮاﻣﺘﮭﻢ
اﻹﻧﺴﺎﻧﯿﺔ و ﺗﺘﻮاﻓﻖ ﻣﻊ اﻷھﺪاف و اﻟﻤﺒﺎديء
اﻷﺳﺎﺳﯿﺔ اﻟﻮاردة ﻓﻲ ھﺬا ﻟﻔﺼﻞ.
************
]اﻟﻌﺮف[
اﻟﻤﺎدة ) 5ب(
ﻣﺼﺎدر اﻟﺘﺸﺮﯾﻊ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان ھﻲ:
)ج( ﻋﺎدات اﻟﻨﺎس و ﺗﻘﺎﻟﯿﺪھﻢ.
ب .اﻧﻈﺮ اﻟﻤﺎدة  20اﻟﺘﻲ ﺗﻢ ﻋﺮﺿﮭﺎ ﺳﺎﺑﻘﺎ ً
ج .اﻟﻤﺎدة (1) 126
اﻟﺴﻠﻄﻠﺔ اﻟﻘﻀﺎﺋﯿﺔ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان ﻣﺴﺘﻤﺪة
ﻣﻦ اﻟﻨﺎس و ﺗﻤﺎرﺳﮭﺎ اﻟﻤﺤﺎﻛﻢ وﻓﻘﺎ ً ﻟﻠﻌﺎدات و
اﻟﻘﯿﻢ و اﻟﻤﺒﺎديء و اﻟﺘﻄﻠﻌﺎت اﻟﺘﻲ ﯾﺤﻤﻠﮭﺎ
اﻟﻨﺎس وﻓﻘﺎ ً ﻟﮭﺬا اﻟﺪﺳﺘﻮر و وﻓﻘﺎ ً ﻟﻠﻘﺎﻧﻮن.

د .اﻟﻤﺎدة ) (2)128ب(
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ﺗﻢ اﻻﻋﺘﺮاف ﺑﺎﻟﺜﻘﺎﻓﺔ و اﻟﻌﺮف
ﺑﻮﺿﻮح ﻓﻲ ﻛﻼ اﻟﺪﺳﺘﻮرﯾﻦ.
اﻟﺴﺆال اﻟﺬي ﯾﺘﻄﻠﺐ إﺟﺎﺑﺔ ھﻮ إﻟﻰ
اي ﻣﺪى ﯾﺆﺛﺮ اﻟﻌﺮف ﻓﻲ ﻗﺮارات
اﻟﻤﺤﻜﻤﺔ ﻋﻨﺪﻣﺎ ﯾﺘﻌﻠﻖ اﻷﻣﺮ ﺑﻘﺎﻧﻮن
اﻷﺣﻮال اﻟﺸﺨﺼﯿﺔ ﻟﻠﻤﺮأة .ھﻨﺎك
ﺣﻮﺟﺔ ﻟﻠﺘﺒﺼﺮ و اﻟﺘﻤﻌﻦ ﻓﻲ
إﺣﺼﺎﺋﯿﺎت و ﺗﻮﺟﮭﺎت رؤﺳﺎء
اﻟﻘﻀﺎة و اﻟﻘﻀﺎة ﺑﻐﺮض ﺳﺪ
اﻟﺜﻐﺮات .ﻋﻠﻰ ﻛﻞ ﺣﺎل ﻓﺈن ﻛﻞ
واﺣﺪ ﻣﻦ اﻟﺪﺳﺘﻮرﯾﻦ اﻋﺘﺮف
ﺑﺠﻼء ﺑﺤﻖ اﻟﻨﺴﺎء ﻓﻲ وراﺛﺔ
اﻻﻣﻼك و ﺑﺎﻟﺘﺎﻟﻲ ﻓﺈﻧﮫ ﻣﻦ اﻟﻤﮭﻢ
ﺗﺄﺳﯿﺲ ﻧﻮع اﻟﻘﺮارات اﻟﺘﻲ ﯾﺠﺐ
أن ﺗﺘﺨﺬھﺎ اﻟﻤﺤﺎﻛﻢ.
ھﻨﺎك ﺣﺎﺟﺔ اﻟﻰ إدراج ﻣﺎ ﯾﻔﯿﺪ ﻓﻲ
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﺑﺄﻧﮫ ﻟﯿﺲ ﻣﻦ
ﺣﻖ أي ﻗﺎﻧﻮن أن ﯾﻨﻘﺾ ﺣﻘﻮق
اﻟﻨﺴﺎء اﻟﺘﻲ وردت ﻓﻲ ھﺬه اﻟﻮﺛﯿﻘﺔ
أو ﻓﻲ أي ﻓﻘﺮة اﺧﺮى ﻣﻦ ﻓﻘﺮات
اﻟﺪﺳﺘﻮر .ھﺬا ﯾﻌﻨﻲ أن اﻟﻤﺤﺎﻛﻢ
ﯾﺠﺐ أن ﺗﺴﺎﻧﺪ ﺣﻘﻮق اﻟﻨﺴﺎء اﻟﺘﻲ
ذﻛﺮت ﺑﻮﺿﻮح ﻓﻲ اﻟﺪﺳﺘﻮر.
و ﻟﮭﺬا اﻟﺴﺒﺐ ﻓﺄن اﻟﺤﻮﺟﺔ ﺗﻈﮭﺮ
إﻟﻰ ﺗﻀﻤﯿﻦ ھﺬه اﻟﻮﺛﯿﻘﺔ ﻟﻠﺤﻘﻮق
ﻗﻮاﻧﯿﻦ ﺗﺨﺎطﺐ ﻗﻀﺎﯾﺎ اﻟﻤﺮأة
ﺑﺼﻮرة ﻣﺒﺎﺷﺮة ﻓﻤﺜﻼً إذا ﻛﺎن ﺧﺘﺎم
اﻹﻧﺎث ﻣﻤﺎرﺳﺔ ﻣﻌﺘﺮف ﺑﮭﺎ و ﺗﺠﺪ
اﻟﻤﻘﺎوﻣﺔ ﻣﻦ اﻟﻨﺴﺎء ﻓﻔﻲ ھﺬه اﻟﺤﺎﻟﺔ
ﯾﻐﺪو ﻣﻦ اﻟﻀﺮورة ﺗﻀﻤﯿﻨﮭﺎ ﻓﻲ
وﺛﯿﻘﺔ اﻟﺤﻘﻮق ﻟﻜﯿﻼ ﯾﻜﻮن ھﻨﺎك
اﻟﺘﺒﺎس ﻓﻲ ﺗﻔﺴﯿﺮ اﻟﻘﺎﻧﻮن اﻟﻨﻈﺎﻣﻲ
ﺑﺎﻟﺮﺟﻮع إﻟﻰ اﻟﻘﺎﻧﻮن اﻟﻌﺮﻓﻲ.
ﻟﺤﻞ اﻟﻤﺄزق اﻟﺬي ﻗﺪ ﯾﻨﺘﺞ ﻣﻦ
ﺗﻔﻌﯿﻞ اﻟﻘﺎﻧﻮن اﻟﻌﺮﻓﻲ اﻟﺬي ﺗﻢ
اﻻﻋﺘﺮاف ﺑﮫ ﺑﻮﺿﻮح ﺑﻮاﺳﻄﺔ
اﻟﺪﺳﺘﻮر ﺑﻮﺻﻔﮫ ﻣﺼﺪراً ﻣﻦ
ﻣﺼﺎدر اﻟﻘﺎﻧﻮن ﻓﺈﻧﮫ ﻣﻦ اﻟﻤﮭﻢ
ﺗﺘﻮﺟﮫ اﻟﺤﻜﻮﻣﺔ ﺑﻜﺎﻓﺔ ﻣﺴﺘﻮﯾﺎﺗﮭﺎ

) (1اﻟﻤﺤﻤﻜﺔ اﻟﻌﻠﯿﺎ ﻟﺠﻨﻮب اﻟﺴﻮدان ﯾﺠﺐ أن
ﺗﻜﻮن ھﻲ )أ( اﻟﺠﮭﺔ اﻟﻘﻀﺎﺋﯿﺔ اﻟﻨﮭﺎﺋﯿﺔ ﻓﯿﻤﺎ
ﯾﺨﺘﺺ ﺑﺮﻓﻊ اﻟﺪﻋﺘﻮى اﻟﻘﻀﺎﺋﯿﺔ أو اﻟﺘﻘﺎﺿﻲ
ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان أو ﻓﻲ ﻗﺎﻧﻮن اﻟﺪوﻟﺔ ﺑﻤﺎ
ﻓﻲ ذﻟﻚ اﻟﻘﺎﻧﻮن اﻟﺮﺳﻤﻲ أو اﻟﻌﺮﻓﻲ.
ر .أھﺪاف اﻟﺤﻜﻮﻣﺔ اﻟﻤﺤﻠﯿﺔ ﯾﺠﺐ ان ﺗﺘﻤﺜﻞ
ﻓﻲ :اﻻﻋﺘﺮاف ﺑﺎﻟﺴﻠﻄﺔ اﻟﺘﻘﻠﯿﺪﯾﺔ و اﻟﻘﺎﻧﻮن
اﻟﻌﺮﻓﻲ و دﻣﺠﮭﻢ ﻛﺠﺰء ﻣﻦ اﻟﻨﻈﺎم اﻟﺤﻜﻮﻣﻲ.
ر .اﻟﻤﺎدة (3-1) 166
) (1إن ﺗﻜﻮﯾﻦ و وﺿﻌﯿﺔ و دور اﻟﺴﻠﻄﺔ
اﻟﺘﻘﻠﯿﺪﯾﺔ ﺗﺒﻌﺎ ً ﻟﻠﻘﺎﻧﻮن اﻟﻌﺮﻓﻲ ﻣﻌﺘﺮف ﺑﮭﺎ
ﺑﻤﻮﺟﺐ ھﺬا اﻟﺪﺳﺘﻮر.
) (2اﻟﺴﻠﻄﺔ اﻟﺘﻘﻠﯿﺪﯾﺔ ﯾﺠﺐ أن ﺗﺆدي ﻣﮭﺎﻣﮭﺎ
وﻓﻘﺎ ً ﻟﮭﺬا اﻟﺪﺳﺘﻮر و وﻓﻘﺎ ً ﻟﻠﻘﺎﻧﻮن.
) (3اﻟﻤﺤﺎﻛﻢ ﯾﺠﺐ أن ﺗﻄﺒﻖ اﻟﻘﺎﻧﻮن اﻟﻌﺮﻓﻲ
اﻟﺨﺎﺿﻊ ﻟﮭﺬا اﻟﺪﺳﺘﻮر و ﻟﻠﻘﺎﻧﻮن.
ز .اﻟﻤﺎدة (9-7) 170
) (2اﻟﺤﻖ ﻓﻲ اﻷراﺿﻲ اﻟﻤﻤﻠﻮﻛﺔ ﻟﺤﻜﻮﻣﺔ
ﺟﻨﻮب اﻟﺴﻮدان ﯾﺠﺐ ﺗﻄﺒﯿﻘﮫ ﺑﻮاﺳﻄﺔ
اﻟﻤﺴﺘﻮى اﻟﻤﻼﺋﻢ أو اﻟﻤﻌﯿﻦ ﻣﻦ اﻟﺤﻜﻮﻣﺔ ﻓﻲ
ﺟﻨﻮب اﻟﺴﻮدان و اﻟﺘﻲ ﯾﺘﻮﺟﺐ ﻋﻠﯿﮭﺎ
اﻻﻋﺘﺮاف اﻟﺤﻖ اﻟﻌﺮﻓﻲ ﻓﻲ اﻷرض وﻓﻘﺎ ً
ﻟﻠﻘﺎﻧﻮن اﻟﻌﺮﻓﻲ.
) (3ﻛﻞ ﻣﺴﺘﻮﯾﺎت اﻟﺤﻜﻮﻣﺔ ﻓﻲ ﺟﻨﻮب
اﻟﺴﻮدان أن ﺗﺸﺮع ﻓﻲ ﻋﻤﻠﯿﺔ ﺗﻄﻮﯾﺮ و
إﺻﻼح اﻟﻘﻮاﻧﯿﻦ اﻟﻤﺘﺼﻠﺔ ﻟﺪﻣﺞ اﻟﻘﻮاﻧﯿﻦ
اﻟﻌﺮﻓﯿﺔ و اﻟﺘﻄﺒﯿﻘﺎت و اﻟﺘﺮاث اﻟﻤﺤﻠﻲ و
اﻟﺘﻮﺟﮭﺎت و اﻟﺘﻄﺒﯿﻘﺎت اﻟﻌﺎﻟﻤﯿﺔ...
) (5اﻟﺤﻘﻮق اﻟﻌﺮﻓﯿﺔ اﻟﻤﻮﺳﻤﯿﺔ ﻓﻲ اﻷرض
ﯾﺠﺐ اﺣﺘﺮاﻣﮭﺎ ﻣﻊ اﻟﻮﺿﻊ ﻓﻲ اﻻﻋﺘﺒﺎر أن
ھﺬه اﻟﺤﻘﻮق ﯾﺠﺐ ﺗﻨﻈﯿﻤﮭﺎ ﺑﻮاﺳﻄﺔ اﻟﻮﻻﯾﺎت
ذات اﻟﺼﻠﺔ ﻣﻊ اﻟﻮﺿﻊ ﻓﻲ اﻻﻋﺘﺒﺎر ﺿﺮورة
ﺣﻤﺎﯾﺔ اﻹﻧﺘﺎج اﻟﺰراﻋﻲ و اﻟﺴﻼم و اﻟﺘﻤﺎﺳﻚ
اﻻﺟﺘﻤﺎﻋﻲ ﺑﺪون إﻓﺮاط اﻟﺘﺪﺧﻞ ﻓﻲ أو
اﻟﺘﺠﺮﯾﺪ ﻣﻦ اﻟﻤﺼﺎﻟﺢ اﻷوﻟﯿﺔ ﻓﻲ ﻣﻠﻜﯿﺔ
اﻷرض و ذﻟﻚ وﻓﻘﺎ ً ﻟﻠﻘﺎﻧﻮن اﻟﻌﺮﻓﻲ.

25

ﻟﻠﺘﻌﺮف ﻋﻠﻰ ﻣﺒﺎديء اﻟﻘﺎﻧﻮن
اﻟﻌﺮﻓﻲ ﻋﻠﻰ ﻣﺴﺘﻮى اﻟﺤﻜﻢ
اﻟﻤﺤﻠﻲ.
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ﺗﻜﻮﯾﻦ اﻟﺠﻤﻌﯿﺔ اﻟﺘﺸﺮﯾﻌﯿﺔ

اﻟﻤﺎدة 56

]ﻛﻮﺗﺔ اﻟـ [% 25

) (1اﻟﻤﺠﻠﺲ اﻟﺘﺸﺮﯾﻌﻲ اﻟﻮطﻨﻲ ﯾﻨﺒﻐﻲ أن
ﯾﺘﻜﻮن ﻣﻦ:
)أ( ﺟﻤﯿﻊ أﻋﻀﺎء ﻣﺠﻠﺲ ﺗﺸﺮﯾﻌﻲ اﻟﺴﻮدان
اﻟﺠﻨﻮﺑﻲ.
)ب( ﺟﻤﯿﻊ اﻟﺴﻮداﻧﯿﯿﻦ اﻟﺠﻨﻮﺑﯿﯿﻦ اﻟﺬﯾﻦ ﻛﺎﻧﻮا
أﻋﻀﺎء ﻓﻲ اﻟﻤﺠﻠﺲ اﻟﺘﺸﺮﯾﻌﻲ اﻟﻮطﻨﻲ
ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب اﻟﺴﻮدان ﺑﺎﻓﺘﺮاض
ﻋﻀﻮﯾﺘﮭﻢ ﻓﻲ ذﻟﻚ اﻟﻤﺠﻠﺲ.

ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ
ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب اﻟﺴﻮدان ﻟﻢ ﺗﺬﻛﺮ
ﻛﻮﺗﺔ اﻟـ  % 25اﻟﺘﻲ ذﻛﺮھﺎ
اﻟﺪﺳﺘﻮر اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب اﻟﺴﻮدان
و ﻟﻜﻨﮫ ﺗﻀﻤﻦ ﺻﯿﻐﺔ ﺗﻔﯿﺪ ﺑﺒﻘﺎء
اﻟﻤﺠﻠﺲ اﻟﺘﺸﺮﯾﻌﻲ ﻋﻠﻰ ﻣﺎ ھﻮ
ﻋﻠﯿﮫ ﺑﻤﻮﺟﺐ اﻻﺳﺘﻘﻼل اﻟﺬي ﺗﻢ
ﻧﯿﻠﮫ و اﻟﻔﺘﺮة اﻻﻧﺘﻘﺎﻟﯿﺔ .رﺑﻤﺎ ﺗﺄﻣﻞ
اﻟﻨﺴﺎء ﻓﻲ اﻟﺘﺄﻛﯿﺪ ﻋﻠﻰ أن ﻛﻮﺗﺔ اﻟـ
 % 25ﻗﺪ ﺗﻤﺖ اﻹﺷﺎرة إﻟﯿﮭﺎ
ﺑﻮﺿﻮح ﺣﺘﻰ ﻟﻮ أدى ذﻟﻚ إﻟﻰ
اﻟﺘﻜﺮار.
ﺑﺎﻹﺿﺎﻓﺔ إﻟﻰ ذﻟﻚ ھﻨﺎك ﺣﺎﺟﺔ إﻟﻰ
إﺛﺎرة اﻷﺳﺌﻠﺔ ﺑﺸﺄن اﻟﺮﻗﻢ  % 25و
اﻟﻨﻈﺮ ﻓﻲ إﻣﻜﺎﻧﯿﺔ رﻓﻌﮫ ﻧﺤﻮ
اﻷﻋﻠﻰ.

14

15

أﺟﮭﺰة اﻟﺪوﻟﺔ

اﻟﻤﺎدة (7) 162

]ﻛﻮﺗﺔ اﻟـ  + % 25ﻣﻘﺎﻋﺪ
ﺗﻨﺎﻓﺴﯿﺔ[

ﻟﻺﯾﻔﺎء ﺑﻤﺒﺪأ اﻷداء اﻹﯾﺠﺎﺑﻲ ﯾﺠﺐ ﻣﻨﺢ اﻟﻨﺴﺎء
ﻧﺴﺒﺔ  % 25ﻋﻠﻰ اﻷﻗﻞ ﻓﻲ ﻛﻞ ﺟﮭﺎز
ﺗﺸﺮﯾﻌﻲ و ﺗﻨﻔﯿﺬي ﻓﻲ ﻛﻞ وﻻﯾﺔ ﺑﺪون
اﻟﺘﻌﺮض ﻟﺤﻘﮭﻦ ﻓﻲ اﻟﺘﻨﺎﻓﺲ ﻋﻠﻰ ﺑﻘﯿﺔ اﻟﻤﻘﺎﻋﺪ
و اﻟﻤﻨﺎﺻﺐ اﻟﻤﻮﺟﻮدة ﺑﮭﺬه اﻷﺟﮭﺰة.

ﺗﻜﻮﯾﻦ ﻣﺠﻠﺲ اﻟﻮزراء

اﻟﻤﺎدة (3) 109

][% 25

اﻟﺮﺋﯿﺲ ﯾﻔﺘﺮض أن ﯾﻜﻔﻞ ﻧﺴﺒﺔ  % 25ﻣﻦ
ﻋﻀﻮﯾﺔ اﻟﻤﺠﻠﺲ ﻟﻠﻨﺴﺎء ﻋﻠﻰ اﻷﻗﻞ.

ﺗﻌﯿﯿﻦ و ﻋﺰل اﻟﻮزراء

اﻟﻤﺎدة ) (3) 25أ(

ﺗﻨﻄﺒﻖ اﻟﻤﻼﺣﻈﺔ رﻗﻢ  13اﻟﻮاردة
ﺳﺎﺑﻘﺎ ً ﻋﻠﻰ ھﺬا اﻟﺠﺰء أﯾﻀﺎ ً.

اﻟﻤﻼﺣﻈﺔ اﻟﻮاردة ﻓﻲ  13ﺗﻨﻄﺒﻖ
ھﻨﺎ أﯾﻀﺎ ً.
ﻣﻦ اﻟﻤﮭﻢ أن ﻧﻼﺣﻆ ھﻨﺎ ان
اﻟﺤﻘﺎﺋﺐ اﻟﻮزارﯾﺔ اﻟﻤﻤﻨﻮﺣﺔ
ﺑﺈﻣﻜﺎﻧﮭﺎ أن ﺗﺸﯿﺮ إﻟﻰ ھﻞ ﺗﺘﻢ
ﻣﻌﺎﻣﻠﺔ اﻟﻨﺴﺎء ﻣﻌﺎﻣﻠﺔ ﻣﺴﺎوﯾﺔ
ﻟﻠﺮﺟﺎل أم ﻻ.
إن ھﺬا اﻻﺗﺠﺎه ﻟﻢ ﯾﺘﺠﺎوز ﺣﺪود
اﻟﻌﺪاﻟﺔ اﻟﻤﻈﮭﺮﯾﺔ ﻓﺎﻟﻨﺴﺎء داﺋﻤﺎ ً
ﯾﺮﺗﺒﻄﻦ ﺑﺎﻟﻤﻨﺎﺻﺐ اﻟﻮزارﯾﺔ اﻟﺘﻲ
ﻻ ﺗﺮﺗﺒﻂ ﺑﺘﻮزﯾﻊ اﻟﻤﻮارد أو
اﻟﺸﺌﻮن اﻟﻌﺴﻜﺮﯾﺔ أو اﻟﺸﺌﻮن
اﻟﺨﺎرﺟﯿﺔ إﻟﺦ.

16

26

ﻧﻔﺲ اﻟﻤﻼﺣﻈﺎت اﻟﻮاردة ﻓﻲ 15
أﻋﻼه.
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]اﻻﺧﺘﯿﺎر ﻋﻨﺪﻣﺎ ﯾﻜﻮن ﻣﺒﻨﯿﺎ ً ﻋﻠﻰ
اﻟﻨﻮع[

وزراء ﺣﻜﻮﻣﺔ ﺟﻨﻮب اﻟﺴﻮدان ﯾﺠﺐ أن ﯾﺘﻢ
اﺧﺘﯿﺎرھﻢ ﺑﺸﻤﻮل ﯾﻀﻊ ﻓﻲ اﻻﻋﺘﺒﺎر اﻟﻨﻮع و
اﻟﻌﺮق و اﻟﺘﻨﻮع اﻹﻗﻠﯿﻤﻲ.

ﺣﺮﯾﺔ اﻟﺘﺠﻤﻊ و اﻟﺘﻈﯿﻢ

اﻟﻤﺎدة ) (3) 25أ(

)ﻻ ﺗﻤﯿﯿﺰ ﻓﻲ ﻋﻀﻮﯾﺔ اﻷﺣﺰاب
اﻟﺴﯿﺎﺳﯿﺔ(

ﻻ ﯾﻜﻮن اﻟﺘﻨﻈﯿﻢ ﻣﻘﺒﻮﻻً و ﻓﺎﻋﻼً ﻛﺤﺰب
ﺳﯿﺎﺳﻲ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان ﻣﺎ ﻟﻢ:
)أ( ﺗﻚ ﻋﻀﻮﯾﺘﮫ ﻣﻔﺘﻮﺣﺔ ﻟﺠﻤﯿﻊ اﻟﺴﻮداﻧﯿﯿﻦ
ﻏﺾ اﻟﻨﻈﺮ ﻋﻦ اﻟﺪﯾﻦ و اﻟﺠﻨﺪر )اﻟﻨﻮع( و
اﻟﻌﺮق أو ﻣﻜﺎن اﻟﻤﯿﻼد.

ھﺬه اﻟﻔﻘﺮة ﺗﻤﻜﻦ اﻟﻨﺴﺎء ﻣﻦ
اﻻﻧﻀﻤﺎم ﻟﻸﺣﺰاب اﻟﺴﯿﺎاﺳﻲ اﻟﺘﻲ
ﯾﺮﻏﺒﻦ ﻓﯿﮭﺎ .إن اﻷﺣﺰاب اﻟﺴﯿﺎﺳﯿﺔ
ھﻲ اﻟﻮﺳﯿﻠﺔ اﻟﺘﻲ ﻋﻦ طﺮﺑﻘﮭﺎ
ﯾﻤﻜﻦ ﻟﻠﻨﺴﺎء ﻣﻞء ﻧﺴﺒﺔ اﻟـ % 25
اﻟﻤﻤﻨﻮﺣﺔ ﻟﮭﻦ ﻟﺬا ﻓﺄﻧﮫ ﻣﻦ اﻟﻤﺒﺪيء
ﺗﻤﻜﯿﻨﮭﻦ ﻣﻦ اﻻﻧﺘﻤﺎء ﻟﻸﺣﺰاب
اﻟﺴﯿﺎﺳﯿﺔ دون ﻋﻮاﺋﻖ و ھﺬا ﻣﺎ
ﯾﻤﻨﻊ اﻟﺴﯿﺎﺳﺔ ﻣﻦ أن ﺗﺘﺤﻮل إﻟﻰ
ﺷﺄن ذﻛﻮري ﺧﺎﻟﺺ.
و ﻣﻦ اﻟﻀﺮوري ﻛﺬﻟﻚ إﺟﺮاء
ﺗﺤﻘﯿﻘﺎت ﻟﺘﺴﮭﯿﻞ اﻧﺘﺴﺎب اﻟﻨﺴﺎء
ﻟﻸﺣﺰاب اﻟﺴﯿﺎﺳﯿﺔ اﻟﻤﺆﺛﺮة و ﺑﯿﺎن
اﻟﻮظﺎﺋﻒ اﻟﺘﻲ ﯾﺸﻐﻠﻨﮭﺎ ﻓﻲ
اﻷﺣﺰاب اﻟﺴﯿﺎﺳﯿﺔ.
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اﻟﺴﻠﻄﺔ اﻟﻘﻀﺎﺋﯿﺔ ﻓﻲ ﺟﻨﻮب
اﻟﺴﻮدان
]ﺗﻤﺜﯿﻞ ﺣﻘﯿﻘﻲ ﻟﻠﻨﺴﺎء[
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اﻟﺴﻠﻄﺔ اﻟﻘﻀﺎﺋﯿﺔ

اﻟﻤﺎدة (6) 123
ﯾﺠﺐ أن ﯾﻜﻮن ھﻨﺎك ﺗﻤﺜﯿﻞ ﺣﻘﯿﻘﻲ ﻟﻠﻨﺴﺎء ﻓﻲ
اﻟﺴﻠﻄﺔ اﻟﻘﻀﺎﺋﯿﺔ ﻓﻲ اﻟﺴﻮدان اﻟﺠﻨﻮﺑﻲ ﻣﻊ
اﻟﻮﺿﻊ ﻓﻲ اﻻﻋﺘﺒﺎر اﻟﻜﻔﺎءة و اﻻﺳﺘﻘﺎﻣﺔ و
اﻟﻤﺼﺪاﻗﯿﺔ و اﻟﻨﺰاھﺔ.

اﻟﻤﺎدة ) (5) 123ت(
ﻓﻲ اﻟﻘﻀﺎﯾﺎ ذات اﻟﻄﺒﯿﻌﺔ اﻟﺠﻨﺎﺋﯿﺔ و اﻟﻤﺪﻧﯿﺔ
اﻟﺘﻲ ﯾﺘﻢ اﻟﺤﻜﻢ ﻓﯿﮭﺎ اﻟﻤﺤﺎﻛﻢ و ﻧﺰوﻻً ﻟﺤﻜﻢ
اﻟﻘﺎﻧﻮن ﯾﺠﺐ أن ﺗﻄﺒﻖ ﻣﻦ ﺑﯿﻦ أﻣﻮر أﺧﺮى
اﻟﻤﺒﺎديء اﻟﺘﺎﻟﯿﺔ) . . . :ت( اﺳﺘﻘﻼﻟﯿﺔ اﻟﻌﺪاﻟﺔ
ﯾﺠﺐ أن ﺗﻄﺒﻖ ﺑﺪون اﻟﻨﻈﺮ إﻟﻰ اﻟﺘﻔﺎﺻﯿﻞ
ﻏﯿﺮ اﻟﻀﺮورﯾﺔ.
ھﺬا اﻟﻤﻄﻠﺐ ﯾﻌﺘﺒﺮ ﻣﮭﻤﺎ ً ﻷﻧﮫ ﯾﻔﺮض ﻋﻠﻰ
اﻟﻤﺤﺎﻛﻢ اﻻﺳﺘﻤﺎع و إﺻﺪار اﻷﺣﻜﺎم ﺑﺪون
اﻟﺴﻤﺎح ﻟﻠﻘﻀﺎﯾﺎ اﻟﺠﺎﻧﺒﯿﺔ أن ﺗﺠﺮ اﻟﻤﺤﻜﻤﺔ إﻟﻰ

27

ﻣﻦ اﻟﺒﺪﯾﮭﻲ أن ھﺬا اﻟﻘﺎﻧﻮن ﻣﺒﻨﻲ
ﻋﻠﻰ أن ھﻨﺎك ﻋﺪد ﻛﺎﻓﻲ ﻣﻦ اﻟﻨﺴﺎء
اﻟﻤﺆھﻼت ﻟﻤﻞء اﻟﻮظﺎﺋﻒ
اﻟﻤﺘﻮﻓﺮة .ﺗﻈﻞ ھﻨﺎك ﺣﻮﺟﺔ إﻟﻰ
دراﺳﺔ اﻟﻌﻮاﺋﻖ اﻟﺘﻲ ﺗﻘﻒ ﺑﻮﺟﮫ
اﻟﻔﺘﺎة ﻋﻨﺪﻣﺎ ﺗﺴﻌﻰ ﻟﻠﺪراﺳﺔ ﻓﻲ
ﻣﺠﺎل اﻟﻘﺎﻧﻮن أو اﻟﺘﻌﻠﯿﻢ ﻣﺎ ﺑﻌﺪ
اﻟﻤﺮﺣﻠﺔ اﻟﺜﺎﻧﻮﯾﺔ .ھﻨﺎك ﺣﻮﺟﺔ
أﯾﻀﺎ ً إﻟﻰ ﻣﺮاﺟﻌﺔ ﻛﻢ ﻋﺪد اﻟﻨﺴﺎء
اﻟﻌﺎﻣﻼت ﻓﻲ اﻟﻤﺠﺎل اﻟﻘﺎﻧﻮﻧﻲ و
اﻟﻤﺆھﻼت ﻟﺸﻐﻞ وظﺎﺋﻒ ﻗﺎﻧﻮﻧﯿﺔ.

ﺗﻔﺎﺻﯿﻞ ﻻ طﺎﺋﻞ ﻣﻨﮭﺎ .ھﺬا اﻷﻣﺮ ﯾﻌﺘﺒﺮ ﻣﮭﻤﺎ ً
ﻷﻧﮫ و ﻓﻲ ﻣﺮات ﻋﺪﯾﺪة ﯾﺘﻤﻜﻦ اﻷﺷﺨﺎص
اﻟﻤﺆﺛﺮﯾﻦ ﻣﻦ اﻟﮭﺮوب ﺑﺎﻻﺳﺘﻨﺎد ﻋﻠﻰ
اﻟﺤﺼﺎﻧﺔ اﻟﺘﻲ ﻟﮭﺎ طﺒﯿﻌﺔ ﺗﻘﻨﯿﺔ أﻛﺜﺮ ﻣﻦ
اﻟﻄﺒﯿﻌﺔ اﻟﻘﺎﻧﻮﻧﯿﺔ ﻣﻤﺎ ﯾﻀﺮ ﺑﺎﻟﻔﻘﺮاء و
اﻟﻤﺴﺘﻀﻌﻔﯿﻦ ﺑﻤﺎ ﻓﯿﮭﻢ اﻟﻨﺴﺎء.
ﻋﻨﺪﻣﺎ ﯾﻄﺎح ﺑﺎﻟﻘﻀﺎﯾﺎ ﺑﻌﯿﺪاً ﻋﻦ اﻟﻤﺤﺎﻛﻢ
ﺑﺎﻻﺳﺘﻨﺎد ﻋﻠﻰ ﺗﻔﺎﺻﯿﻞ ﺟﺎﻧﺒﯿﺔ ﻓﺈن ھﺬا ﯾﻌﻨﻲ
أن اﻟﻘﻀﯿﺔ ﯾﻤﻜﻦ إﻋﺎدﺗﮭﺎ ﻓﻲ ﺣﺎﻟﺔ ﺗﺼﺤﯿﺢ
اﻟﺨﻄﺄ اﻟﺬي أدى إﻟﻰ إﺑﻌﺎدھﺎ ﻣﻦ اﻟﻤﺤﻜﻤﺔ أو
إﻟﻰ ﻋﺪم إﻋﺎدﺗﮭﺎ ﻛﻘﺮار ﻧﮭﺎﺋﻲ .و ھﻜﺬا ھﻨﺎك
إﻣﻜﺎﻧﯿﺔ أن ﺗﻌﺎﻧﻲ اﻟﻨﺴﺎء ﻣﻦ اﻟﻈﻠﻢ ﻓﻲ ﺣﺎﻟﺔ
اﻹطﺎﺣﺔ ﺑﻘﻀﺎﯾﺎھﻦ ﺧﺎرج اﻟﻤﺤﺎﻛﻢ .ھﺬا
اﻟﻘﺎﻧﻮن ﯾﻜﺘﺴﺐ أھﻤﯿﺘﮫ ﻣﻦ ﻧﺎﺣﯿﺔ إﺑﻘﺎءه
ﻟﻠﻘﻀﺎﯾﺎ ﻓﻲ اﻟﻤﺤﺎﻛﻢ ﺑﺪﻻً ﻣﻦ ﺗﻌﻄﯿﻠﮭﺎ ﻷﺳﺒﺎب
ﺟﺎﻧﺒﯿﺔ و ﺗﺒﺮز اﻟﺤﻮﺟﺔ إﻟﻰ ﺗﻮﺳﯿﻊ ﻣﺠﺎل
اﻷﺳﺲ اﻟﺘﻲ ﺗﺪﻋﻢ اﻟﺤﻜﻢ اﻟﻘﻀﺎﺋﻲ ﻟﺘﻠﻚ
اﻟﻘﻀﺎﯾﺎ و اﻟﺘﻲ ﺗﺪﻋﻢ أﯾﻀﺎ ً ﺗﻔﺴﯿﺮ اﻟﻘﺎﻧﻮن.
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ﻻ ﺗﻮﺟﺪ ﻣﺎدة ﻣﻄﺎﺑﻘﺔ

ﻓﻲ ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻠﻲ ﻻ
ﺗﻮﺟﺪ ﻣﺎدة ﻣﻄﺎﺑﻘﺔ ﺑﻞ ھﻨﺎك إﺷﺎرة
ﻟﻠﻤﺠﺎﻟﺲ اﻟﺘﺸﺮﯾﻌﯿﺔ و اﻟﺘﻨﻔﯿﺬﯾﺔ
ﻟﻠﻮﻻﯾﺎت ﻋﻠﻰ اﻋﺘﺒﺎر أن اﻟﺪﺳﺘﻮر
اﻻﻧﺘﻘﺎﻟﻲ ﯾﺴﻌﻲ إﻟﻰ ﺟﻌﻞ اﻟﺴﻠﻄﺔ
اﻟﻘﻀﺎﺋﯿﺔ ﻣﺮﻛﺰﯾﺔ .ﺑﻨﺎء ﻋﻠﻰ ھﺬا
ﻓﺈن اﻷﺣﻜﺎم اﻟﺘﻲ ﺗﺼﺪرھﺎ
اﻟﻤﺤﻜﻤﺔ اﻟﻌﻠﯿﺎ ﻓﻲ ﻗﻀﺎﯾﺎ ﺗﻤﺲ
ﻣﺒﺎﺷﺮة ﺣﻘﻮق اﻟﻤﺮأة و ﻛﺮاﻣﺔ
ﻋﯿﺸﮭﺎ ﯾﺠﺐ ﺗﻄﺒﯿﻘﮭﺎ ﻓﻲ ﻛﺎﻓﺔ
أﻧﺤﺎء اﻟﻘﻄﺮ ﻟﺬا ﻓﺈﻧﮫ ﻣﻦ
اﻟﻀﺮوري ﺗﺰوﯾﺪ اﻟﻨﻈﺎم اﻟﺴﻠﻄﺔ
اﻟﻘﻀﺎﺋﯿﺔ ﺑﺎﻟﻮﻋﻲ اﻟﻼزم
ﺑﺨﺼﻮﺻﯿﺔ اﻟﺠﻨﺪر )اﻟﻨﻮع( و
اﻟﺘﺬﻛﯿﺮ ﺑﺤﻘﻮق اﻟﻨﺴﺎﺋﻲ ﻓﻲ
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ.

اﻟﺴﻠﻄﺔ اﻟﻘﻀﺎﺋﯿﺔ ﺑﺎﻟﻮﻻﯾﺎت

اﻟﻨﻈﺎم اﻟﻘﻀﺎﺋﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان

اﻟﻤﺎدة ) (5) 123أ(

]ﺗﺤﻘﯿﻖ اﻟﻌﺪاﻟﺔ ﻏﺾ اﻟﻄﺮف ﻋﻦ
اﻟﺠﻨﺪر )اﻟﻨﻮع([

ﻓﻲ اﻟﻘﻀﺎﯾﺎ ذات اﻟﻄﺎﺑﻊ اﻟﻤﺪﻧﻲ و اﻟﺠﻨﺎﺋﻲ
اﻟﻤﺎﺛﻠﺔ أﻣﺎم اﻟﻤﺤﺎﻛﻢ ﻓﺈن اﻟﻤﺤﺎﻛﻢ و وﻓﻘﺎ ً
ﻟﻠﻘﺎﻧﻮن ﯾﺠﺐ أن ﺗﻄﺒﻖ ﺑﯿﻦ أﻣﻮر أﺧﺮى
اﻟﻤﺒﺎديء اﻟﺘﺎﻟﯿﺔ:

ھﺬه اﻟﻔﻘﺮة ﺗﺴﺘﺪﻋﻲ اﻟﻤﻼﺣﻈﺔ 20
اﻟﻮاردة ﻓﻲ أﻋﻼه.

]ﺗﻤﺜﯿﻞ ﺣﻘﯿﻘﻲ ﻟﻠﻨﺴﺎء[
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)أ( اﻟﻌﺪاﻟﺔ ﯾﺠﺐ أن ﺗُﻄﺒﻖ ﻋﻠﻰ اﻟﺠﻤﯿﻊ ﺑﺪون
اﻟﻨﻈﺮ ﻓﻲ أوﺿﺎﻋﮭﻢ اﻟﺴﯿﺎﺳﯿﺔ أو اﻻﺟﺘﻤﺎﻋﯿﺔ
أو اﻻﻗﺘﺼﺎدﯾﺔ و ﺑﺪون اﻟﻨﻈﺮ إﻟﻰ اﻟﻨﻮع أو
اﻟﺪﯾﻦ أو اﻟﻤﻌﺘﻘﺪ.
22

اﻟﻤﺆﺳﺴﺎت و اﻟﻤﻔﻮﺿﯿﺎت
اﻟﻤﺴﺘﻘﻠﺔ
][% 25

اﻟﻤﺎدة (3) 143
إن اﻟﺤﻜﻮﻣﺔ اﻟﻘﻮﻣﯿﺔ ﯾﺠﺐ أن ﺗﻜﻔﻞ ﻋﻠﻰ اﻷﻗﻞ
ﻧﺴﺒﺔ  % 25ﻣﻦ اﻟﻌﻀﻮﯾﺔﻓﻲ ﻣﺜﻞ ﻛﻞ واﺣﺪة
ﻣﻦ ھﺬه اﻟﻤﺆﺳﺴﺎت و اﻟﻤﻔﻮﺿﯿﺎت ﻟﻠﻨﺴﺎء.

إن ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ
ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب اﻟﺴﻮدان ﺣﺴﻨﺖ
اﻟﻮﺿﻊ اﻟﺬي ﻣﻨﺤﮫ اﻟﺪﺳﺘﻮر
اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب اﻟﺴﻮدان ﻓﻔﻲ
اﻟﺤﯿﻦ اﻟﺬي ﯾﺸﯿﺮ ﻓﯿﮫ اﻟﺪﺳﺘﻮر
اﻟﻤﺆﻗﺖ إﻟﻰ أن ﻧﺴﺒﺔ % 25
ﻣﺨﺼﺼﺔ ﻟﻠﻌﻀﻮﯾﺔ اﻹﺟﻤﺎﻟﯿﺔ ﻓﻲ
ﻛﻞ اﻟﻤﺆﺳﺴﺎت و اﻟﻤﻔﻮﺿﯿﺎت
اﻟﻤﻌﻨﯿﺔ ﻓﺈن اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ أﺷﺎر
إﻟﻰ أن ﻧﺴﺒﺔ  %25ﺗﺘﻄﺒﻖ ﻋﻠﻰ
ﻛﻞ ﻣﺆﺳﺴﺔ و ﻣﻔﻮﺿﯿﺔ ﻋﻠﻰ ﺣﺪة.
ﻣﻦ اﻟﻤﮭﻢ إﺟﺮاء ﻣﺮاﺟﻌﺔ ﻋﻘﺐ
اﻟﻤﺼﺎدﻗﺔ ﻋﻠﻰ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ
ﻟﻠﻮﻗﻮف ﻋﻠﻰ ﻣﺪى ﺗﻨﻔﯿﺬ ھﺬا
اﻟﻘﺎﻧﻮن ﻋﻠﻰ اﻟﻮﺟﮫ اﻟﻤﻄﻠﻮب.
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ﻣﮭﺎم ﻣﻔﻮﺿﯿﺔ ﻣﻜﺎﻓﺤﺔ اﻟﻔﺴﺎد

ﻋﻠﻰ اﻟﺮﻏﻢ ﻣﻦ أن اﻟﻤﺎدة ) (1) 144أ -د(
ﺗﺤﺪﺛﺖ ﻋﻦ اﻟﻮظﺎﺋﻒ اﻟﻤﺨﺘﻠﻔﺔ ﻟﻤﻔﻮﺿﯿﺔ
ﻣﺤﺎرﺑﺔ اﻟﻔﺴﺎد ﻟﻜﻨﮭﺎ ﻟﻢ ﺗﺬﻛﺮ ﻗﺎﻧﻮﻧﺎ ً ﻣﻄﺎﺑﻘﺎ ً
ﯾﺮﺗﺒﻂ ﺑﻘﻀﺎﯾﺎ اﻟﺠﻨﺪر )اﻟﻨﻮع(.

ﻣﻦ اﻟﻤﺘﻮﻗﻊ أن ﺗﻠﻌﺐ ﻣﻔﻮﺿﯿﺔ
ﻣﻜﺎﻓﺤﺔ اﻟﻔﺴﺎد دوراً ﻓﻌﺎﻻً ﻓﻲ اﻟﺤﺪ
ﻣﻦ اﻟﻔﺴﺎد ﻷن أﺑﺤﺎﺛﺎ ً ﻋﺪﯾﺪة أﺛﺒﺘﺖ
أن اﻟﻔﻘﺮاء و اﻟﻨﺴﺎء ھﻢ اﻷﻛﺜﺮ
ﺗﻀﺮراً ﻣﻦ اﻟﻔﺴﺎد .اﻟﻌﻨﺎﺻﺮ اﻟﺘﻲ
أﺷﺎر إﻟﯿﮭﺎ اﻟﺪﺳﺘﻮر اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب
اﻟﺴﻮدان ھﻲ اﻟﺘﻲ ﯾﺘﻮﻗﻊ إﺻﺪار
ﻟﻮاﺋﺢ ﺑﺸﺄﻧﮭﺎ ﻓﻲ اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ و
ﻗﺪ ﺗﻼﺣﻆ أن اﻟﻤﺤﺴﻮﺑﯿﺔ و
اﻻﻧﺘﻘﺎﺋﯿﺔ و اﻟﺘﻤﯿﯿﺰ اﻟﻘﺎﺋﻢ ﻋﻠﻰ
اﻟﻨﻮع ﺗﻘﻠﻞ ﻣﻦ ﻓﺮص اﻟﻤﺮأة ﻓﻲ
اﻟﺤﺼﻮل ﻋﻠﻰ وظﯿﻔﺔ .ھﻨﺎك
ﺣﻮﺟﺔ إﻟﻰ اﻟﯿﻘﻈﺔ ﻓﻲ اﻟﺘﻌﺎﻣﻞ ﻣﻊ
ھﺬه اﻟﺮذاﺋﻞ.

اﻟﻤﺎدة (ì) (1) 139

ھﺬا اﻟﻘﺎﻧﻮن ﯾﺘﻄﻠﺐ أن ﺗﻄﺒﻖ
اﻟﺨﺪﻣﺔ اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ ﻣﻌﺎﯾﯿﺮ
اﻷداء اﻹﯾﺠﺎﺑﻲ ﻓﻲ ﺗﻌﯿﯿﻦ
ااﻟﻤﻮظﻔﯿﻦ ﻟﻜﻲ ﯾﺘﻢ ﺿﻤﺎن ﺗﻤﺜﯿﻞ
اﻟﺴﻮداﻧﯿﯿﻦ اﻟﺠﻨﻮﺑﯿﯿﻦ .ھﻨﺎك ﺣﻮﺟﺔ
ﻣﺎﺳﺔ ﻟﻠﻤﺮاﺟﻌﺔ ﻟﻨﻈﺎم اﻟﺘﻮظﯿﻒ
اﻷﺳﺎﺳﻲ ﻟﻠﺘﺄﻛﺪ ﻣﻦ ﻣﻄﺎﺑﻘﺘﮫ
ﻟﻠﺘﻮﺟﯿﮭﺎت اﻟﺴﺎرﯾﺔ و ﻟﻀﻤﺎن أن

ﻣﻔﻮﺿﯿﺔ ﻣﺤﺎرﺑﺔ اﻟﺘﻤﯿﯿﺰ اﻟﻘﺎﺋﻢ
ﻋﻠﻰ اﻟﻨﻮع ﻓﻲ اﻟﻤﺆﺳﺴﺎت اﻟﻌﺎﻣﺔ
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اﻷداء اﻹﯾﺠﺎﺑﻲ ﻓﻲ اﻟﺘﻮظﯿﻒ ﻓﻲ
اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ

اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ ﺗﻜﻮن ﻣﺤﻜﻮﻣﺔ ﺑﻤﺠﻤﻮﻋﺔ ﻣﻦ
اﻟﻘﯿﻢ و اﻟﻤﺒﺎديء اﻟﺘﻲ ﻣﻦ ﺑﯿﻨﮭﺎ) :و( اﻟﺨﺪﻣﺔ
اﻟﻤﺪﻧﯿﺔ ﯾﺠﺐ أن ﺗﻜﻮن إطﺎراً ﺗﻤﺜﯿﻠﯿﺎ ً ﻣﻮﺳﻌﺎ ً
ﻟﻜﻞ اﻟﻨﺎس ﺑﺠﻨﻮب اﻟﺴﻮدان ﻓﻲ ظﻞ أداء
وظﯿﻔﻲ ﻣﺒﻨﻲ ﻋﻠﻰ اﻟﻜﻔﺎءة و اﻟﻤﻮﺿﻮﻋﯿﺔ و
اﻟﺘﻨﺎﻓﺲ اﻟﻌﺎدل ﻋﻠﻰ اﻟﻮظﺎﺋﻒ و اﻟﺴﻌﻲ إﻟﻰ

اﻟﺤﺪ ﻣﻦ أﺷﻜﺎل اﻟﻼﻣﺴﺎواة اﻟﺘﻲ وﺟﺪت ﻓﻲ
اﻟﻤﺎﺿﻲ و ذﻟﻚ ﻟﺘﺤﻘﯿﻖ اﻟﺘﻤﺜﯿﻞ اﻟﻌﺮﯾﺾ ﻣﻦ
ﺧﻼل اﻷداء اﻹﯾﺠﺎﺑﻲ.

إﺟﺮاءات اﻟﺨﺪﻣﺔ اﻟﻤﺘﻌﻠﻘﺔ ﺑﺈﺟﺎزات
اﻷﻣﻮﻣﺔ ﻣﺘﻀﻤﻨﺔ ﺣﺘﻰ ﻻ ﺗﻔﻘﺪ
اﻟﻨﺴﺎء وظﺎﺋﻔﮭﻦ ﻋﻨﺪ اﻟﺪﺧﻮل ﻓﻲ
إﺟﺎزات اﻷﻣﻮﻣﺔ.
ھﻨﺎك ﻣﺮاﺟﻌﺔ ﻣﻄﻠﻮﺑﺔ ﻟﺘﻘﯿﯿﻢ
اﻟﻤﻌﺎﯾﯿﺮ اﻟﺘﻲ ﺣﺪدھﺎ اﻟﺪﺳﺘﻮر
اﻟﻤﺆﻗﺖ ﻟﺠﻨﻮب اﻟﺴﻮدان ﻟﻜﻲ
ﯾﺘﻤﺎﺷﻰ ﻣﻊ ھﺬا اﻟﺘﻮﺟﯿﮫ و ﻟﺘﺤﺪﯾﺪ
اﻟﻌﻘﺒﺎت اﻟﺘﻲ أﻋﺎﻗﺖ و ﺗﻌﯿﻖ ھﺬا
اﻟﺘﻮﺟﯿﮫ.
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اﻟﻘﯿﻢ اﻷﺳﺎﺳﯿﺔ و ﻣﻮﺟﮭﺎت
اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ
]اﻟﺨﺪﻣﺔ اﻟﻤﻘﺪﻣﺔ ﻟﻠﺠﻤﯿﻊ ﺑﺼﺮف
اﻟﻨﻈﺮ ﻋﻦ اﻟﺠﻨﺪر)اﻟﻨﻮع([
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اﻟﻤﺎدة ) (1) 139د(
) (1اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ ﯾﺠﺐ أن ﺗﻜﻮن ﻣﺤﻜﻮﻣﺔ
ﻣﻦ ﺑﯿﻦ ﻗﯿﻢ أﺧﺮى ﺑﺎﻟﻘﯿﻢ و اﻟﻤﺒﺎديء اﻵﺗﯿﺔ:
) .....د( اﻟﺨﺪﻣﺎت ﯾﺠﺐ أن ﺗُﻘﺪم إﻟﻰ ﺟﻤﯿﻊ
اﻷﻓﺮاد ﺑﻨﺰاھﺔ و ﻋﺪاﻟﺔ و ﻣﺴﺎواة و ﺑﺪون
ﺗﻤﯿﯿﺰ ﻣﺒﻨﻲ ﻋﻠﻰ اﻟﺪﯾﻦ أو اﻟﻌﺮق أو اﻹﻗﻠﯿﻢ أو
اﻟﺠﻨﺪر )اﻟﻨﻮع( أو اﻟﺤﺎﻟﺔ اﻟﺼﺤﯿﺔ أو اﻹﻋﺎﻗﺔ
اﻟﺒﺪﻧﯿﺔ.

اﻟﺤﻜﻢ اﻟﻤﺤﻠﻲ

اﻟﻤﺎدة ) (6) 165ھـ(

)ﺗﺄﻛﯿﺪ ﺗﻀﻤﯿﻦ اﻟﺠﻨﺪر )اﻟﻨﻮع( ﻓﻲ
اﻻﺗﺠﺎه اﻟﻌﺎم ﻟﻠﺤﻜﻢ اﻟﻤﺤﻠﻲ(

ھﺪف اﻟﺤﻜﻢ اﻟﻤﺤﻠﻲ ﯾﺠﺐ أن ﯾﻜﻮن:
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§

اﻟﻠﻐﺔ اﻟﺮﺳﻤﯿﺔ

اﻟﻤﺎدة )(2-1) (6

) (2اﻟﻠﻐﺔ اﻹﻧﺠﻠﯿﺰﯾﺔ ﺗﻌﺘﺒﺮ ھﻲ اﻟﻠﻐﺔ اﻟﺮﺳﻤﯿﺔ
ﻓﻲ ﺟﻤﮭﻮرﯾﺔ ﺟﻨﻮب اﻟﺴﻮدان ﻛﻤﺎ ﺗﻌﺘﺒﺮ ﻟﻐﺔ
ﻟﻠﺘﺪرﯾﺲ ﻓﻲ ﺟﻤﯿﻊ ﻣﺮاﺣﻞ اﻟﺘﻌﻠﯿﻢ.

§
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ھﻨﺎك ﺣﻮﺟﺔ إﻟﻰ ﻣﺮاﺟﻌﺔ ﺗﺠﺮﯾﺒﯿﺔ
ﻻﺳﺘﻜﺸﺎف ھﻞ ﺗﻢ اﺗﺒﺎع ھﺬا
اﻟﻘﺎﻧﻮن اﻟﻮارد ﻓﻲ اﻟﺪﺳﺘﻮر اﻟﻤﺆﻗﺖ
ﻟﺠﻨﻮب اﻟﺴﻮدان و ذﻟﻚ ﺑﻐﺮض
ﺗﻘﺪﯾﻢ أﺳﺎس ﻟﻠﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ
ﻟﺘﻨﻔﯿﺬه وﻓﻘﺎ ً ﻟﻤﺎ ھﻮ ﻣﻄﻠﻮب.
اﻟﻤﻼﺣﻈﺔ اﻟﻮاردة ﻓﻲ رﻗﻢ 24
أﻋﻼه ﯾﻤﻜﻦ ﺗﻄﺒﯿﻘﮭﺎ ھﻨﺎ أﯾﻀﺎ ً.

) . . .ھـ( ﺗﺄﻛﯿﺪ ﺗﻀﻤﯿﻦ اﻟﺠﻨﺪر )اﻟﻨﻮع( ﻓﻲ
اﻻﺗﺠﺎه اﻟﻌﺎم ﻟﻠﺤﻜﻢ اﻟﻤﺤﻠﻲ.

) (1ﻛﻞ اﻟﻠﻐﺎت اﻷﺻﻠﯿﺔ ﻓﻲ اﻟﺴﻮدان اﻟﺠﻨﻮﺑﻲ
ﺗﻌﺘﺒﺮ ﻟﻐﺎت رﺳﻤﯿﺔ و ﯾﺠﺐ اﺣﺘﺮاﻣﮭﺎ و
ﺗﻄﻮﯾﺮھﺎ و ﺗﺮﻗﯿﺘﮭﺎ.

ﺗﻨﺰﯾﻞ اﻟﺪﺳﺘﻮر و اﻟﻌﻤﻞ
ﺑﮫ

اﻟﻤﻼﺣﻈﺔ اﻟﻮاردة ﻓﻲ رﻗﻢ
25أﻋﻼه ﺗﻨﻄﺒﻖ ﻋﻠﻰ ھﺬا اﻟﻘﺎﻧﻮن.

ﻟﯿﺲ ھﻨﺎك ذﻛﺮ ﻟﻠﻐﺔ اﻟﻌﺮﺑﯿﺔ ﻓﻲ ھﺬا اﻟﺪﺳﺘﻮر.

ﻣﻦ اﻟﻮاﺿﺢ أن ﻣﺴﻮدة اﻟﺪﺳﺘﻮر
اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب
اﻟﺴﻮدان ﺟﻌﻠﺖ ﻣﻦ اﻟﻠﻐﺔ
اﻹﻧﺠﻠﯿﺰﯾﺔ ﻟﻐﺔ رﺳﻤﯿﺔ ﻟﻠﺤﻜﻮﻣﺔ و
ﻟﻐﺔ رﺳﻤﯿﺔ ﻟﻠﺘﺪرﯾﺲ .ھﻨﺎك ﺣﻮﺟﺔ
ﻟﻠﻤﺮاﺟﻌﺔ ﻟﺘﻮﺿﯿﺢ ﻣﺎ إذا ﻛﺎن
ھﻨﺎك أﻣﺮ ﻗﺪ ﺗﻢ إﻏﻔﺎﻟﮫ ﻓﻲ ھﺬه
اﻟﻨﻘﻄﺔ .ھﻞ ﺳﯿﻜﻮن ھﺬا اﻷﻣﺮ
ﺿﺎراً ﺑﺎﻟﻨﺴﺎء؟ إذا ﻛﺎن اﻷﻣﺮ
ﻛﺬﻟﻚ ﻓﺄﻧﮫ ﻣﻦ اﻟﻀﺮوري اﻻﺣﺘﻔﺎظ
ﺑﺎﻟﻠﻐﺔ اﻟﻌﺮﺑﯿﺔ ﻛﻠﻐﺔ رﺳﻤﯿﺔ ﻓﻲ
اﻟﻌﻤﻞ و ﻓﻲ اﻟﺘﺪرﯾﺲ

]ﻋﺒﺎرة ﻣﺆﻧﺚ اﻟﻮاردة ﻓﻲ اﻟﻠﻐﺔ
اﻟﻌﺮﺑﯿﺔ أﯾﻀﺎ ً ﺗﻌﻨﻲ اﻟﻨﺴﺎء[
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ﻗﺎﻧﻮن إدارة اﻟﻘﻮات اﻟﻤﺴﻠﺤﺔ

ﻟﻢ ﯾﺸﺮ اﻟﺪﺳﺘﻮر إﻟﻰ اﻟﻌﻨﻒ اﻟﻘﺎﺋﻢ ﻋﻠﻰ
اﻟﺠﻨﺪر )اﻟﻨﻮع(.

ﺑﺎﻟﻮﺿﻊ ﻓﻲ اﻻﻋﺘﺒﺎر أن اﻟﻌﻤﻠﯿﺎت
اﻟﺘﻲ ﺗﻘﻮم ﺑﮭﺎ اﻟﻘﻮات اﻟﻤﺴﻠﺤﺔ ﻻ
زاﻟﺖ ﺟﺎرﯾﺔ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان
ﺧﺼﻮﺻﺎ ً ﻓﻲ ﻓﺘﺮة اﻟﺘﺤﻀﯿﺮ
ﻟﻼﺳﺘﻘﻼل و ﻣﺎ ﺑﻌﺪه ﻓﺈﻧﮫ ﻣﻦ
اﻟﻀﺮوري أن ﯾﺘﻀﻤﻦ ﻗﺎﻧﻮن إدارة
اﻟﻘﻮات اﻟﻤﺴﻠﺤﺔ ﻗﻀﯿﺔ اﻟﻌﻨﻒ
اﻟﺠﻨﺴﻲ اﻟﻤﺒﻨﻲ ﻋﻠﻰ اﻟﻨﻮع
ﺑﺎﻟﺘﻮاﻓﻖ ﻣﻊ ﻗﺮار ﻣﺠﻠﺲ اﻷﻣﻦ
ﺑﺎﻷﻣﻢ اﻟﻤﺘﺤﺪة رﻗﻢ  .1820ھﻨﺎك
ﺣﻮﺟﺔ ﻟﺤﻤﻞ اﻟﻘﻮات اﻟﻤﺴﻠﺤﺔ ﻋﻠﻰ
ﺗﺠﻨﺐ ارﺗﻜﺎب اﻟﻌﻨﻒ اﻟﺠﻨﺴﻲ
اﻟﻘﺎﺋﻢ ﻋﻠﻰ اﻟﻨﻮع ﺿﺪ اﻟﻨﺴﺎء و
اﻟﻔﺘﯿﺎت.
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ﻋﻤﻠﯿﺔ اﻧﺠﺎز اﻟﺪﺳﺘﻮر اﻟﺪاﺋﻢ
ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب اﻟﺴﻮدان

اﻟﻤﺎدة ) (1) 201ج(

ھﺬه اﻟﻔﻘﺮة ﺗﺆﻛﺪ ﺿﺮورة ﻣﺸﺎرﻛﺔ
اﻟﻨﺴﺎء ﻓﻲ ﻋﻤﻠﯿﺔ ﺻﯿﺎﻏﺔ اﻟﺪﺳﺘﻮر
اﻟﺪاﺋﻢ ﻓﻮر اﻟﺸﺮوع ﻓﯿﮭﺎ.
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آﻟﯿﺔ ﻣﺮاﻗﺒﺔ ﻟﻘﻀﺎﯾﺎ اﻟﻨﺴﺎء

ﺑﻨﺎءاً ﻋﻠﻰ ﺗﻘﺪﯾﻢ ﻧﺺ اﻟﻤﺴﻮدة اﻟﺪﺳﺘﻮرﯾﺔ و
اﻟﺘﻘﺮﯾﺮ اﻟﺘﻔﺴﯿﺮي ﻟﻠﻤﻔﻮﺿﯿﺔ ﻓﺈن رﺋﯿﺲ
اﻟﺠﻤﮭﻮرﯾﺔ و ﺑﻌﺪ اﻟﺘﺸﺎور ﻣﻊ اﻟﺠﮭﺎت ذات
اﻟﺼﻠﺔ و أھﻞ اﻟﻤﺼﻠﺤﺔ ﯾﺠﺐ أن ﯾﺪﻋﻮ إﻟﻰ
ﻣﺆﺗﻤﺮ ﻗﻮﻣﻲ دﺳﺘﻮري ﯾﻀﻢ وﻓﻮداً ﺗﻤﺜﻞ
اﻟﻔﺌﺎت اﻟﺘﺎﻟﯿﺔ:
) . . .ج( اﻟﻤﻨﻈﻤﺎت اﻟﻨﺴﻮﯾﺔ.

ﻣﺜﻞ ﻣﻔﻮﺿﯿﺔ اﻟﺠﻨﺪر )اﻟﻨﻮع( أو
اﯾﺠﺎز ﻧﻮﻋﻲ ﻟﻤﻔﻮﺿﯿﺔ ﺣﻘﻮق
اﻹﻧﺴﺎن

ﻻ ﯾﻮﺟﺪ

و ﻣﻦ اﻟﻤﮭﻢ أﯾﻀﺎ ً اﻹﺷﺎرة إﻟﻰ أن
اﻟﻨﺴﺎء ﯾﺪﺧﻠﻦ ﺿﻤﻦ اﻟﺠﮭﺎت ذات
اﻟﺼﻠﺔ و أھﻞ اﻟﻤﺼﻠﺤﺔ اﻟﺬﯾﻦ
ﯾﺘﺸﺎور اﻟﺮﺋﯿﺲ ﻣﻌﮭﻢ ﺣﺘﻰ ﻗﺒﻞ
اﻧﻌﻘﺎد اﻟﻤﺆﺗﻤﺮ اﻟﻘﻮﻣﻲ اﻟﺪﺳﺘﻮري
ﻟﻜﻲ ﯾﺼﺒﺤﻦ ﺟﺰءاً ﻣﻦ اﻟﻌﻤﻠﯿﺔ ﺑﺪﻻً
ﻣﻦ اﻋﺘﺒﺎرھﻦ ﻣﺠﺮد ﻣﺘﻠﻘﯿﺎت
ﻟﻘﺮارات ﺗﻢ اﺗﺨﺎذھﺎ ﻗﺒﻞ اﻧﻌﻘﺎد
اﻟﻤﺆﺗﻤﺮ اﻟﻘﻮﻣﻲ.
ھﻨﺎك اﻟﻌﺪﯾﺪ ﻣﻦ اﻟﺤﻘﻮق و
اﻟﺤﺮﯾﺎت اﻟﻤﺘﻌﻠﻘﺔ ﺑﺎﻟﻨﺴﺎء اﻟﺘﻲ
أﺷﺎرت إﻟﯿﮭﺎ ﻣﺴﻮدة اﻟﺪﺳﺘﻮر
اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب
اﻟﺴﻮدان.
ﻣﻦ اﻟﻤﺒﺪيء أن ﯾﺘﻢ اﻧﺸﺎء ﺟﮭﺎز
ﻣﺤﺪد ﻣﺜﻞ ﻣﻔﻮﺿﯿﺔ اﻟﺠﻨﺪر
)اﻟﻨﻮع( ﻟﺘﻜﻮن ﺟﺰءاً ﻣﻦ
اﻟﻤﻔﻮﺿﯿﺔ اﻟﺪﺳﺘﻮرﯾﺔ و ﻟﺘﺮاﻗﺐ
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ﺗﻨﻔﯿﺬ اﻟﺪﺳﺘﻮر ﻟﻠﺠﻮاﻧﺐ اﻟﻤﺘﻌﻠﻘﺔ
 ھﺬه اﻟﻠﺠﻨﺔ.(ﺑﻘﻀﺎﯾﺎ اﻟﺠﻨﺪر )اﻟﻨﻮع
ﺳﺘﻘﻮم أﯾﻀﺎ ً ﺑﺎﻟﻤﺮاﺟﻌﺔ و إﺟﺮاء
اﻷﺑﺤﺎث ﻓﻲ اﻟﺠﻮاﻧﺐ اﻟﻤﺨﺘﻠﻔﺔ اﻟﺘﻲ
ﺗﻄﺮﻗﺖ إﻟﯿﮭﺎ اﻟﻤﻼﺣﻈﺎت اﻟﺴﺎﺑﻘﺔ و
إﻻ ﻓﺈن اﻟﻤﻜﺎﺳﺐ اﻟﺘﻲ ﺣﻘﻘﺘﮭﺎ
اﻟﻨﺴﺎء ﺑﻤﻮﺟﺐ ﻣﺎ ﯾﻨﺺ ﻋﻠﯿﮫ
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﺳﺘُﮭﺪرأو ﺳﺘﮭﻤﻞ
.ﻓﻲ وﻗﺖ اﻟﺘﻄﺒﯿﻖ اﻟﻌﻤﻠﻲ

Suggestions and comments regarding the
Integration of Gender Equality and International Law for the permanent
Constitution of the Republic of South Sudan

Topic

Constitutional Article

Issues/Comments

gender equality

Preamble - "Committed to
establishing a decentralized
democratic multi-party system of
governance in which power shall
be peacefully transferred and to
upholding values of human
dignity and equal rights and
duties of men and women.

The preamble could recognize that past
inequality of women and note that the
constitution is designed to promote affirmative
measures to rectify past discrimination and
inequality in political representation. "Recalling
our long and heroic struggle […] Recognizing
the past inequity of women and committed to
promoting the actual implementation of equal
rights for women and men and taking steps to
eliminate disadvantages that still exist."
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international law

Article 5 - Sources of legislation
in South Sudan shall be: (a) this
Constitution; (b) customs and
traditions of the people; (c) the
will of the people; (d) any other
relevant source.

Consider adding in "relevant international law
and custom" as a source as well. This should
include the standards from the Maputo Protocol
as Sudan is a signatory to the Protocol. Since
Sudan has not ratified the protocol they are not
bound by the explicit obligations, but as a
signatory, they CANNOT take any actions that
undermine the object and purpose of the treaty.

international law

Article 9(3) - All rights and
freedoms enshrined in
international human rights
treaties, covenants and
instruments ratified or acceded to
by the Republic of South Sudan
shall be an integral part of this
Bill.

change "integral" to "govern the interpretation
of this Bill." This change would give more
weight to international standards in defining
these rights.

gender equality

Article 14 - All persons are equal
before the law and are entitled to
the equal protection of the law
without discrimination as to race,
ethnic origin, color, sex,
language, religious creed, political
opinion, birth, locality or social
status.

Add second paragraph: "Equality includes the
full and equal enjoyment of all rights and
freedoms. To promote the achievement of
equality, legislative and other measures designed
to protect or advance persons, or categories of
persons, disadvantaged by unfair discrimination
may be taken."

prevention of
underage
marriages

Article 15 - Every person of
marriageable age shall have the
right to marry a person of the
opposite sex and to found a
family according to their
respective family laws, and no
marriage shall be entered into
without the free and full consent
of the man and woman intending
to marry.

Add " No person shall enter marriage under the
age of 18 years."

gender equality

Article 16 (1) - Women shall be
accorded full and equal dignity of
the person with men.

The language of "full and equal dignity" is
potentially confusing and should be changed to
something simple and clear guaranteeing gender
equality - such as "All women and men shall
have equal rights."
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gender equality

Article 16 (1)

gender equality

Article 16 (2) - "Women shall
have the right to equal pay for
equal work and other related
benefits with men."

gender equality

Article 16 (3) - "Women has have
the right to participate equally in
public life."

gender equality

Article 16 (4) - All levels of
government shall: (a) promote
participation in public life and
their representation in the
legislative and executive organs
by at least twenty-five percept as
an affirmative action to redress
imbalances created by history,
customs, and traditions."

CEDAW General Recommendation #23 on
Article 7 (Political and Public life) suggests that
the "number" should ideally be at 30-35%.
Change the 25% to 35%.

gender equality

Article 16(4)(b) - "enact laws to
combat harmful customs and
traditions which undermine the
dignity and status of women;"

Use the Maputo Protocol language on this - it's
more comprehensive - "enact laws to modify
the social and cultural patterns of conduct of
women and men through public education,
information, education and communication
strategies, with a view to achieving the
elimination of harmful cultural and traditional
practices and all other practices which are based
on the idea of the inferiority or the superiority
of either of the sexes, or on stereotyped roles
for women and men."

Consider adding in a definition of
discrimination against women modeled on
CEDAW article 1 such that Article 16(1) also
includes the language that "'discrimination
against women' shall mean any distinction,
exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status,
on a basis of equality of men and women, of
human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any
other field."
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gender equality

Article 16(4)(c) - "provide
maternity and child care and
medical care for pregnant and
lactating women."

gender equality

Article 16 (5) - "Women shall
have the right to own property
and share in the estates of their
deceased husbands together with
any surviving legal heir of the
deceased."

Right to litigation

Article 20 - The right to litigation
shall be guaranteed for all
persons; no person shall be
denied the right to resort to
courts of law to redress
grievances whether against
government or any individual or
organization.

Consider adding the following language
"Anyone listed in this section has the right to
approach a competent court, alleging that a
right in the Bill of Rights has been infringed or
threatened, and the court may grant appropriate
relief, including a declaration of rights. The
persons who may approach a court are - (a)
anyone acting in their own interest; (b) anyone
acting on behalf of another person who cannot
act in their own name; (c) anyone acting as a
member of, or in the interest of, a group or
class of persons; (d) anyone acting in the public
interest; and e. an association acting in the
interest of its members."

Public Health
Care

Article 31 - "All levels of
government shall promote public
health, establish, rehabilitate and
develop basic medical and
diagnostic institutions and
provide free primary health care
and emergency services for all
citizens."

Consider integrating Article 14 of the Maputo
protocol on the right to health into this
provision, which reads: "1. States Parties shall
ensure that the right to health of women,
including sexual and reproductive health is
respected and promoted. This includes: a) the
right to control their fertility; b) the right to
decide whether to have children, the number of
children and the spacing of children; c) the
right to choose any method of contraception; d)
the right to self-protection and to be protected
against sexually transmitted infections, including
HIV/AIDS; e) the right to be informed on
one's health status and on the health status of
one's partner, particularly if affected with

This could be more inclusive so as to include
the medical and health care calibrated against
the actual needs of women. "All levels of
government shall ensure that government
programs are responsive to the specific needs of
women, including the provision of maternity
and child care and medical care for pregnant
and lactating women."
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sexually transmitted infections, including
HIV/AIDS, in accordance with internationally
recognized standards and best practices; g) the
right to have family planning education. 2.
States Parties shall take all appropriate measures
to: provide adequate, affordable and accessible
health services, including information,
education and communication programmes to
women especially those in rural areas; b)
establish and strengthen existing pre -natal,
delivery and post-natal health and nutritional
services for women during pregnancy and while
they are breast-feeding; c) protect the
reproductive rights of women by authorizing
medical abortion in cases of sexual assault, rape,
incest, and where the continued pregnancy
endangers the mental and physical health of the
mother or the life of the mother or the fetus.
Family

Article 39 (1) & (2) - Family is
the natural and fundamental unit
of society and shall be protected
by law. All levels of government
shall promote the welfare of the
family and enact the necessary
laws for its protection."

The safeguarding of "family" as the basis for
society as a constitutional principle could be
subject to abuse in formulating other laws
affecting women, e.g. sexual and reproductive
rights, right to education for young girls, social
status, employment and labor, etc. Article 16
CEDAW:

1. States Parties shall take all appropriate
measures to eliminate discrimination against
women in all matters relating to marriage and
family relations and in particular shall ensure, on
a basis of equality of men and women:
a. the same right to enter into marriage;
b. the same right freely to choose a spouse and
to enter into marriage only with their free and
full consent;
c. the same rights and responsibilities during
marriage and at its dissolution;
d. the same rights and responsibilities as
parents, irrespective of their marital status, in
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matters relating to their children; in all cases the
interests of the children shall be paramount;
e. the same rights to decide freely and
responsibly on the number and spacing of their
children and to have access to the information,
education and means to enable them to exercise
these rights;
f. the same rights and responsibilities with
regard to guardianship, wardship, trusteeship
and adoption of children, or similar institutions
where these concepts exist in national
legislation; in all cases the interests of the
children shall be paramount;
g. the same personal rights as husband and wife,
including the right to choose a family name, a
profession and an occupation;
h. the same rights for both spouses in respect of
the ownership, acquisition, management,
administration, enjoyment and disposition of
property, whether free of charge or for a
valuable consideration.
2. The betrothal and the marriage of a child
shall have no legal effect, and all necessary
action, including legislation, shall be taken to
specify a minimum age for marriage and to
make the registration of marriages in an official
registry compulsory.
Defense of the
Republic of South
Sudan

Article 42 (2) - "The State shall,
by law, provide for the care of
the combatants, the wounded
heroes and heroines, the families
of martyrs and those missing in
action."

This clause should be amended to add in the
phrase "in accordance with the Geneva
Conventions and other applicable international
humanitarian law."

Establishment
and Composition
of the Council of
Ministers

Article 109 (3) - "The President
shall ensure that at least twentyfive percent of members of the
Council of Ministers are
women."

CEDAW General Recommendation #23 on
Article 7 (Political and Public life) suggests that
the "number" should ideally be at 30-35%.
Change the 25% to 35%.
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Include a quota of 35 % for ensuring gender
parity on the court.

Article 134

Appointment of
Justices and
Judges

ﻣﻘﺘﺮﺣﺎت وﺗﻌﻠﯿﻘﺎت ﺧﺎﺻﺔ ﺑﺪﻣﺞ ﻣﺴﺎواة اﻟﻤﺮأة ﺑﺎﻟﺮﺟﻞ )اﻟﻨﻮع – اﻟﺠﻨﺪرة(
ﻣﻊ اﻟﻘﺎﻧﻮن اﻟﺪوﻟﻲ ﻟﻠﺪﺳﺘﻮر اﻟﺪاﺋﻢ ﻟﺠﻤﮭﻮرﯾﺔ ﺟﻨﻮب اﻟﺴﻮدان
اﻟﻤﻮﺿﻮع

اﻟﻤﺎدة اﻟﺪﺳﺘﻮرﯾﺔ

اﻟﻘﻀﺎﯾﺎ  /اﻟﺘﻌﻠﯿﻘﺎت

اﻟﻤﺴžžžžžžžžžﺎواة ﺑﯿﻦ
اﻟﻤﺮأة واﻟﺮﺟžžžžﻞ
)اﻟžžžžžžžﻨžžžžžžžﻮع –
اﻟﺠﻨﺪرة(

اﻟﻤ ﻘﺪ ﻣﺔ – "ﻣﻠﺘﺰﻣﻮن ﺑ ﺘﺄﺳžžžžžžžﯿﺲ ﻧ ﻈﺎم ﺣﻜﻢ دﯾﻤﻘﺮاطﻲ ﻻ
ﻣﺮﻛﺰي ﻣﺘﻌﺪد اﻷﺣﺰاب ﺗﻨﺘﻘﻞ ﻓﯿﮫ اﻟﺴžžžﻠﻄﺔ ﺑﻄﺮﯾﻘﺔ ﺳžžžﻠﻤﯿﺔ
وﯾﻘﺘﺮن ذﻟžžžﻚ ﺑžžžﺪﻋﻢ ﻗﯿﻢ اﻟﻜﺮاﻣžžžﺔ اﻹﻧﺴžžžžžžžžžﺎﻧﯿžžžﺔ واﻟﺤﻘﻮق
واﻟﻮاﺟﺒﺎت اﻟﻤﺘﺴﺎوﯾﺔ ﻟﻜﻞ ﻣﻦ اﻟﺮﺟﻞ واﻟﻤﺮأة".

ﯾﺠﻮز أن ﺗﻘﺮ اﻟﻤ ﻘﺪ ﻣﺔ ﺑ ﻌﺪم ﻣﺴžžžžžžžžﺎواة اﻟﻤﺮأة ﺑﺎﻟﺮ ﺟﻞ ﻓﻲ
اﻟﺴžžžžžﺎﺑﻖ وﺗﺸžžžžžﯿﺮ إﻟﻰ ﻣﺮاﻋﺎة اﻟﺪﺳžžžžžﺘﻮر ﻟﻤﺴžžžžžﺎﻧﺪة اﻟﺘﺪاﺑﯿﺮ
اﻹﯾﺠﺎﺑﯿﺔ اﻟﺮاﻣﯿﺔ ﻟﺘﺼžžﺤﯿﺢ اﻟﺘﻤﯿﯿﺰ اﻟﺴžžﺎﺑﻖ وﻋﺪم اﻟﻤﺴžžﺎواة
ﻓﻲ اﻟﺘﻤﺜﯿﻞ اﻟﺴžžžﯿﺎﺳžžžﻲ" .ﻧﻌﯿﺪ إﻟﻰ اﻟﺬاﻛﺮة ﻧﻀžžžﺎﻟﻨﺎ اﻟﺒﻄﻮﻟﻲ
اﻟﻄﻮﯾﻞ ] [...ﻟﻨﺘﻌﺮف ﻋﻠﻰ ﻋﺪم إﻧﺼžžﺎف اﻟﻤﺮأة ﻓﻲ اﻟﻌﮭﻮد
اﻟﻐﺎﺑﺮة وﻧﺤﻦ ﻣﻠﺘﺰﻣﻮن ﺑﻤﺴžžžžžžžﺎﻧﺪة اﻟﺘﻨﻔﯿﺬ اﻟﺤﻘﯿﻘﻲ ﻟﻠﺤﻘﻮق
اﻟﻤﺘﺴžžžžﺎوﯾﺔ ﻟﻠﻤﺮأة واﻟﺮﺟﻞ وﺳžžžžﻮف ﯾﺘﺰاﻣﻦ ذﻟﻚ ﻣﻊ اﺗﺨﺎذ
اﻟﺨﻄﻮات اﻟﻼزﻣﺔ ﻟﺘﺨﻄﻲ وإزاﻟﺔ اﻷﺿžžžžžžžﺮار واﻟﻤﻌﻮﻗﺎت
اﻟﺤﺎﻟﯿﺔ".

اﻟﻘﺎﻧﻮن اﻟﺪوﻟﻲ اﻟﻤžžﺎدة  – 5ﯾﺠžžﺐ أن ﺗﻜﻮن ﻣﺼžžžžžžžžﺎدر اﻟﺘﺸžžžžžžžﺮﯾﻊ ﺑﺠﻨﻮب ﺿžžžžﻊ اﻋﺘﺒﺎر ﻹﺿžžžžﺎﻓﺔ ﻣﺎ ﯾﻠﻲ "اﻟﻘﺎﻧﻮن اﻟﺪوﻟﻲ ذو اﻟﺼžžžžﻠﺔ
اﻟ ﺴﻮدان) :أ( ھﺬا اﻟﺪ ﺳﺘﻮر )ب( أﻋﺮاف وﺗﻘﺎﻟﯿﺪ اﻷﻣﺔ )ج( واﻷﻋﺮاف" ﻟﯿﺼﺒﺢ أﺣﺪ اﻟﻤﺼﺎدر أﯾﻀﺎ ً .ﯾﺠﺐ أن ﯾﺘﻀﻤﻦ
إرادة اﻟﺸﻌﺐ )د( أي ﻣﺼﺪر آﺧﺮ ذو ﺻﻠﺔ .ذﻟžžžﻚ اﻟﻤﻌžžžﺎﯾﯿﺮ اﻟﻤﺴžžžžžžžﺘﻨﺒﻄžžžﺔ ﻣﻦ ﺑﺮوﺗﻮﻛﻮل ﻣžžžﺎﺑﻮﺗﻮ ﻷن
اﻟﺴžžžžžžžﻮدان دوﻟﺔ ﻣﻮﻗﱢ ﻌﺔ ﻋﻠﻰ اﻟﺒﺮوﺗﻮﻛﻮل .وﻧﺴžžžžžžžﺒﺔً ﻷﻧﺖ
اﻟﺴžžžžžžžﻮدان ﻟﻢ ﯾﺼžžžžžžžžﺎدق ﻋﻠﻰ اﻟﺒﺮوﺗﻮﻛﻮل ﻓﮭﻮ ﻏﯿﺮ ﻣﻘﯿžžﺪ
ﺑﺎﻻﻟﺘﺰاﻣﺎت اﻟﺼžžžžžžﺮﯾﺤﺔ اﻟﻮاردة ﻓﯿﮫ ،وﻷﻧﮫ دوﻟﺔ ﻣﻮﻗﱢﻌﺔ ﻻ
ﯾﻤﻜﻨžžžﮫ اﺗﺨžžžﺎذ أي إﺟﺮاءات ﺗﻘﻠžžžﻞ ﻣﻦ أﻏﺮاض وأھžžžﺪاف
اﻟﻤﻌﺎھﺪة.

38

."ﯿﺮ ھﺬه اﻟﻼﺋﺤﺔžžžﺒﺢ "ﺗﺤﻜﻢ ﺗﻔﺴžžž ﺎت ﺗﻐﯿﯿﺮ ﻛﻠﻤﺔ "ﻣﻜﻤﻞ" ﻟﺘﺼžﱠž ﻞ اﻟﺤﻘﻮق واﻟﺤُﺮﯾžžﺖ ﺗﻜﻮن ﻛžžﺐ أﻧžž( – ﯾﺠ3)9 ﺎدةžžاﻟﻘﺎﻧﻮن اﻟﺪوﻟﻲ اﻟﻤ
ﻔﻲ ھﺬا اﻟﺘﻐﯿﯿﺮ ﻗﯿﻤﺔ أﻛﺒﺮ ﻋﻠﻰ اﻟﻤﻌﺎﯾﯿﺮ اﻟﺪوﻟﯿﺔžžﻮف ﯾﻀžž ﺳ،اﻟﻤﻀﻤﻨﺔ ﺑﻘﺪﺳﯿﺔ ﺗﺎﻣﺔ ﻓﻲ ﻣﻌﺎھﺪات ﺣﻘﻮق اﻹﻧﺴﺎن اﻟﺪوﻟﯿﺔ
.ﻋﻨﺪ ﺗﺤﺪﯾﺪھﺎ ﻟﮭﺬه اﻟﺤﻘﻮق
اﻟﻤﻮاﺛﯿﻖ واﻟﻤﺴﺘﻨﺪات اﻟﺘﻲ ﺗ ﱠﻤﺖ اﻟﻤﺼﺎدﻗﺔ ﻋﻠﯿﮭﺎ أو ﺗﺄﯾﯿﺪھﺎ
ﻮدان ﺟﺰ ًء ﻣﻜﻤﻼً ﻟ ﮭﺬهžžžžžžž ﻄﺔ ﺟﻤﮭﻮر ﯾﺔ ﺟﻨﻮب اﻟﺴžžžžžžžﺑﻮاﺳ
.اﻟﻼﺋﺤﺔ
ﺘﻤﺘﺎع اﻟﻜﺎﻣﻞžžžﺎواة واﻻﺳžžžﻤﻦ اﻟﻤﺴžžžﻒ ﻓﻘﺮة ﺛﺎﻧﯿﺔ "ﺗﺘﻀžžžأﺿ
ﺎﻧﺪة ﺗﺤﻘﯿﻖžžžžžžžﺎوي ﺑﻜﺎ ﱠﻓﺔ اﻟﺤﻘﻮق واﻟﺤُﺮﯾﱠﺎت وﻟﻤﺴžžžžžžžواﻟﻤﺘﺴ
ﺮﯾﻌﺎت وﻏﯿﺮھﺎ ﻣﻦ اﻟﺘﺪاﺑﯿﺮžžžžžžžﺎواة ﯾﺠﻮز اﺗﺨﺎذ اﻟﺘﺸžžžžžžžاﻟﻤﺴ
اﻟﻤﺴﺘﻨﺒﻄﺔ ﺑﻐﺮض ﺣﻤﺎﯾﺔ أو ﺗﺮﻗﯿﺔ اﻷﺷﺨﺎص أو ﻣﺠﻤﻮﻋﺔ
ﺔžžﺎﻧﮭﻢ ﻣﻦ ﺑﻌﺾ اﻟﺤﻘﻮق ﻧﺘﯿﺠžžﺎص ﺗﻢ ﺣﺮﻣžžﺨžžžžžžžﻣﻦ اﻷﺷ
اﻟﺘﻤﯿﯿﺰ اﻟﺠﺎﺋﺮ

ﺎﻧﻮنžžﺎم اﻟﻘžžﺎوون أﻣžžžžžžžžﺎص ﻣﺘﺴžžﺨžžžžžžžﻞ اﻷﺷžž – ﻛ14 ﺎدةžžاﻟﻤ
ﺒﺐžžžžžﺘﺤﻘﻮن ﺣﻤﺎﯾﺔ ﻗﺎﻧﻮﻧﯿﺔ ﻣﺘﻜﺎﻓﺌﺔ دون أي ﺗﻤﯿﯿﺰ ﺑﺴžžžžžوﯾﺴ
ﺪžžž اﻟﻤﻌﺘﻘ،ﺔžžž اﻟﻠﻐ، اﻟﺠﻨﺲ، اﻟﻠﻮن،ﺄ اﻟﻌﺮقžžžžžžžžž ﻣﻨﺸ،اﻟﻌﺮق
 اﻟﻤﻮﻗﻊ أو اﻟﺤﺎﻟﺔ، اﻟﻤﯿﻼد،ﯿﺔžžžﯿﺎﺳžžž وﺟﮭﺔ اﻟﻨﻈﺮ اﻟﺴ،اﻟﺪﯾﻨﻲ
.اﻻﺟﺘﻤﺎﻋﯿﺔ

ﺎواة ﺑﯿﻦžžžžžžžžžاﻟﻤﺴ
ﻞžžžžاﻟﻤﺮأة واﻟﺮﺟ
- ﻮعžžžžžžžžﻨžžžžžžžž)اﻟ
اﻟﺠﻨﺪرة

Review of Interim Constitution of Government of Southern Sudan 2011
from a Gender and Women’s Rights Perspective

Prepared by the World Bank for (SSWEN)
Introduction

The Transitional Constitution of the Republic of South Sudan (TCRSS 2011) is largely
gender-sensitive. Unlike many constitutions and pieces of legislation around the world, the
TCRSS is gender conscious and has explicitly used the pronouns “he or she;” “herself or
himself;” and “his or hers” to refer subsequently to the word “person” instead of observing
neutrality. It further contains various provisions that recognize equality, gender, and the rights of
women, and issues that favor women most. The TCRSS has introduced an affirmative action
policy that reserves 25 percent of all legislative and executive organs to women. But this
provision does not seemingly extend to other executive appointments such as commissions
already established in the draft constitution, various Chambers, Boards of Directors and the
Judiciary – a lacuna that needs to be addressed to keep the TCRSS in tandem with its spirit of
gender consciousness.

39

A Preview of the TCRSS
-

The preamble to the TCRSS recognizes that the struggle to the Southern Sudan’s
independence was borne by both men and women. It recalls the struggle for equality and
the determination to achieve it. It remembers both South Sudanese heroes and heroines
and affirms its commitment “to upholding values of human dignity and equal rights and
duties of men and women.” Finally, the preamble commits to attain the Millennium
Development Goals, one of which is Gender Equality and Women’s Empowerment (Goal
3).

-

Next to the preamble is the Bill of Rights which embodies most of the favorable
provisions to women and gender. An introduction to the Bill defines the Bill as a
cornerstone of equality. Furthermore, though a newly-born state, South Sudan (SS)
proposes to be bound by all international human rights treaties that had hitherto been
ratified by the Republic of Sudan (RoS) at the time of its independence so that the people
of SS “do not lose, even for some period of time, the rights they currently enjoy.” This
possibility is thought to cure the difficulties or the reality that SS will not be able to
succeed, accede or ratify treaties initially ratified by RoS “immediately or shortly after
independence.”

-

One of the relevant provisions under the Bill of Rights is the prohibition of discrimination
on the grounds of sex [art. 18]. This provision lays down the equality of all persons
before the law and the entitlement to equal protection of the law.

-

The TCRSS further echoes this provision in the distribution of resources and common
wealth of the SS [art. 179(6)]. It enjoins that such resources and wealth will be allocated
to both the national and state governments of SS in a manner that, inter alia, ensures “that
the quality of life and dignity of all the people of SS are promoted without discrimination
on the grounds of gender.”

-

The TCRSS also provides that public (civil) services will be rendered to all SS equitably
and without discrimination on the basis of gender [art. 142(1) (d)]. It enjoins that the
courts will administer justice to all irrespective of their gender. And further emphasizes
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that education is a right of all citizens and must be provided without discrimination as to
gender [art. 33(1)].
-

Alongside these entitlements, the TCRSS mandates the South Sudan Anti-Corruption
Commission (SSAC) to combat gender discrimination and sexual harassment in public
institutions [art. 148(1)(c)]. But this provision [art. 148(1)(c)] clearly ousts SSAC from
combating discrimination perpetuated by private persons, yet many violations occur in
the hands of private individuals compared to state institutions. This omission seems
cured, however, by the right to litigation which empowers every aggrieved person to
resort to court against the government, an individual or an organisation [art. 24]. The
resultant question is whether SS women have the wherewithal to commence proceedings.

-

Though the TCRSS has assured that justice will be administered without undue regard to
technicalities and irrespective of the litigants’ gender, issues like filing fees, intimidating
court procedures still need to be addressed. The draft constitution can hence provide for
representation of a victim by another person or group (apart from her lawyer); and
remove filing fees in cases of human rights violations. It is important to note,
nonetheless, that the TCRSS has strongly called for the adjudication of matters
customarily (either by applying customary law in courts or hearing matters in specific
customary law courts); and for recognition of “voluntary reconciliation agreements” in
courts. These alternative dispute resolution mechanisms and quasi-traditional justice
institutions may address some of the cited deficiencies of the formal justice system.

-

The TCRSS proposes both a weak and a strong non-discrimination clause. It fails to
prohibit expressly both direct and indirect discrimination, a prohibition that is called upon
by both CEDAW and the African Women Protocol. Though RoS – and later the
Government of SS – is not a party to both these instruments, its membership to the
United Nations binds it to “the duty of cooperation and the obligation not to undermine”
the promotion of human rights under art.s 55(c) and 56 of the UN Charter regardless of
whether it is a party to any other human rights treaty (Howland 1997).

-

But the constitution suggested inclusion of the powers of the President during the state of
emergency as contained in the constitution of RoS amazingly boosts the provision on
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non-discrimination [page 95]. Under these powers, the President can suspend the Bill of
Rights but s/he cannot derogate the right of non-discrimination on the basis of sex. If
adopted, this provision will make the TCRSS a unique document – for even salient
international human rights instruments, such as the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights that propound nonderogable rights do not make the right of non-discrimination non-derogable.
-

In addition to providing the right to non-discrimination on the basis of sex, the TCRSS
has explicitly recognized the rights of women [art. 20]. SS women will enjoy full and
equal dignity as men. If working, they will receive equal payments and benefits as their
male counterparts. They will also participate equally with men in public life.

-

In fact, the TCRSS introduces a 25 percent affirmative action quota for female
representation in all executive and legislative organs – national and state. Though below
the 30 percent recommended by the UN Commission on the Status of Women, the
express constitutional institution of mandatory female representation in key government
bodies will increase the number of women participating to make key policies and laws
that impact on SS women.

-

The affirmative action policy is also extended to independent institutions and
commissions that would be created by the national government [art.146 (3)]. It is not
clear if this article applies to the Commissions and other government bodies that are
already established by the TCRSS such as the Civil Service Commission, Employees
Justice Chamber, the Audit Chamber, the Human Rights Commission and the Board of
Directors for the Centre for Census, Statistics and Evaluation, among others.

-

The TCRSS does not mention the independent institutions and commissions (and there is
a suggestion that it should not name them). The determination of the membership of the
established commissions has been left to respective pieces of legislation that would be
enacted. This ambiguity needs to be addressed by redefining art. 20(4) (a) (e.g. “promote
women participation in public life and their representation in all public appointive and
legislative bodies”) or by ensuring that the future Acts of Parliament embody the 25
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percent threshold. The law enforcement agencies and security services (the police,
prisons, wildlife, fire brigade, security service etc) which miss out the mandatory 25
percent female representation also need to accommodate this threshold.
-

The selective application of the 25 percent affirmative action policy to executive and
legislative organs seems deliberate. Clearly, the judiciary is omitted. And this explains
why the TCRSS provides only for a “substantial representation of women in the
Judiciary having regard to competence, integrity, credibility and impartiality” [art.122
(6)]. This provision is discriminatory (indirectly). Both the phrase “substantial
representation” and the purposeful subsequent listing of attributes requisite for
appointment imputes that only a handful of SS women are competent, credible, impartial
and integral. Such qualifications are important and some of them are considered in
executive appointments such as the Council of Ministers [art. 112(1)]. But because the
executive appointments include gender as one of the determining factors and insist on 25
percent or more female representation, art. 126(6) is rendered faulty. It, therefore, needs
to be changed. And subsequent pieces of legislation creating various courts in SS should
embody the 25 percent threshold in its composition of the courts.

-

Since the Judiciary is responsible for the training of its personnel [art. 126 (3)], it should
appoint and upgrade the competence of the female recruits it deems unsatisfactory at
work. It is debatable whether the TCRSS should adopt the Constitutional Court as
existing in RoS or absorb it in the envisaged SS Supreme Court [pages 48 and 50].
Whatever the case, it would be important to appoint at least 25 percent women in the nine
and seven justices of the Constitutional Court and Supreme Court respectively.

-

So far, the TCRSS recognizes that appointment in the Council of Ministers will be in
recognition of gender, among other factors [art. 112(1)]. And that more than 25 percent
of the members of the Council could be women. This is a position echoed in the state
governments [art. 168 (6)]. The TCRSS also creates local governments and one of the
objects of these governments is to mainstream gender within itself [art 173(5) (h)].
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-

Apart from the right of public participation, other women’s rights provided by the
TCRSS include the prohibition of harmful customs and traditions; and provision of
maternity and child care, and medical care for pregnant and lactating women.

-

The call for all levels of government to pass laws that will “combat harmful customs and
traditions which undermine the status and dignity of women” [art. 20(4) (b)] and the
subjugation of customary law to the constitution and statute [art. 174] quell the otherwise
genuine concern of the categoric entrenchment of “customs and traditions of the people”
as a source of law in SS [art. 5]. The TCRSS has at least in six places recognized
customary law as a source of law in SS [art.s 5; 37; 39(2)(c); 126(1); 171(3); 173(5)(i);
174; and 180(3)]. In most of these provisions, the TCRSS has provided that observance
of these customs and traditions will be in “accordance with the Constitution and the law.”

-

The provision calling on all level of governments to provide maternity and child care, and
medical care for pregnant and lactating women is laudable and will reduce child and
maternal mortalities in SS and is a true commitment to attaining the MDGs as espoused
in the preamble. The draft constitution also prohibits the application of death penalty on
pregnant or lactating women [art. 25(3)]. But it can be applied once a woman has breastfed her baby for two years.

-

The TCRSS further recognizes the right of women to own property and that of widows to
inherit their deceased husband’s estates [art. 20(6)]. Whereas this is positive, questions
abound whether women have a right to inherit from their fathers and other close relatives
– given that this is a right enjoyed by Muslim women. It would be important to maintain/
address the inheritance rights of SS Muslim women. Widows of war fallen heroes are
also likely to be taken care of by the government through provision of benefits once the
(national) Legislative Assembly (LA) passes a law to that effect [Schedule A para 18].
This paragraph, however, omits widowers from such benefits – a fact that can be
correctly argued as discriminatory.

-

It also assumes that women did not participate in the liberation of SS, which assumption
contradicts the preamble. Both the LA and state legislatures have concurrent powers to
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legislate on regulation of land tenure, usage and exercise of rights in land [Schedule C
para. 32]. Because the draft constitution espouses the principle of non-discrimination, it is
expected any enacted law would conform to this principle and women will enjoy equal
property rights.
-

The TCRSS also recognize the right to marry, parental rights of both parents and
citizenship. It enjoins that marriage is between a man and a woman of marriageable age
who freely and fully consent to the union [art. 19]. The marriage will be performed in
accordance with the family laws of the parties. This provision, therefore, enshrines plural
marriage laws. And subsequently the phrase “marriageable age,” which is in itself
ambiguous, can be construed to mean girls under the age of 18. Because the constitution
has elaborately enshrined customary law, this possibility is largely a reality. Since statute
overrides customary law, only its expressed definition of a “marriageable age” will cure
this ambiguity. Otherwise, the TCRSS could provide for “every adult” (and define the
word adult) instead of “every person.”

-

In spelling out the rights of a child, the TCRSS instructs that every child has a right “to
know and be cared by his or her parents.” It is important that the constitution has used the
word “parents” and not “parent.” A plural form of the word indicates that both the mother
and the father of the child are jointly charged with the responsibility of caring for their
offspring. Usage of the singular form of the word would have meant that either the
mother or the father of the child could parental responsibility.

-

Though the TCRSS also provides for the right and duty of parents to care for and bring
up their children [art. 42(3)], this provision is not as very categoric in enjoining joint
parental responsibility. A Southern Sudanese woman can pass citizenship to her child just
like her male counterpart [art. 48].

-

At least 25 percent of the membership of the LA and state legislatures will be women
[art. 58; art. 168(6)]. This is a quota created to increase women’s participation in public
life – yet more women can still be elected outside this threshold. The TCRSS recognizes
that both the LA and state legislatures have concurrent powers to legislate on women’s
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empowerment, gender policy and mother-child protection and care [Schedule C para.s 21,
22, and 26].
Finally, the TCRSS stands out as a gender-conscious draft constitution. It expressly uses the
words men and women side by side; and describes the word “person” by both descriptive
pronouns “his or her;” “herself or himself;” and “she and he.” Yet this has not caused any
confusion in understanding the provisions. An example of such a clear gender-conscious
provision is “any accused person has the right to defend himself or herself in person or through a
lawyer of his or her own choice and to have legal aid assigned to him or her by the government
where he or she is unable to defend himself or herself in serious offences” [art. 23(6)].
Conclusion
The TCRSS is a gender-conscious document. It contains strong provisions that promise to
empower women and bring about gender equality in the new state of SS. But a few areas, such as
the extension of the affirmative action policy to all government bodies, need to be addressed in
order to make the TCRSS a formidable draft constitution.
Recommendations
Following the above analysis, below are some of the proposals that can be considered to make
the TCRSS a more gender and women friendly draft constitution: 1. The government of the South
Sudan should adopt relevant
international

human

or

through

another

person,

organisation or a group of person.

rights

4. The TCRSS can waive court fees

instruments that the RSS had

in cases concerning human rights

acceded to or ratified.

violations.

2. The TCRSS should prohibit both

5. The TCRSS should increase the

direct and indirect discrimination.

affirmative action quota to at least

3. The TCRSS should provide that a

30 percent.

victim can institute a case of

6. The TCRSS should apply the

human rights violation by herself

affirmative action quota to all
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)Court (whichever is adopted

public appointive and elective

should reflect the affirmative

bodies, including the Judiciary,

action quota.

the law enforcement agencies and
other executive appointments.

9. Schedule A para. 18 should be
amended to include benefits for

7. The TCRSS should change the

widowers and children of war

wording on the appointment of

fallen heroines.

women to the Judiciary such that

10. The TCRSS should provide that
statute define the “marriageable

it does not mean that women have
integrity,

competence,

less

credibility and impartiality.

”age.
the

in

appointments

8. The

Constitutional Court of Supreme

ﻣﺮاﺟﻌﺔ دﺳﺘﻮر ﺣﻜﻮﻣﺔ ﺟﻨﻮب اﻟﺴﻮدان اﻻﻧﺘﻘﺎﻟﻲ ﻟﺴﻨﺔ 2011م
ﻓﯿﻤﺎ ﯾﺘﻌﻠﱠﻖ ﺑﻘﻀﺎﯾﺎ اﻟﻨﻮع)اﻟﺠﻨﺪر (  ،وﺣﻘﻮق اﻟﻤﺮأة
ُﻣـﻘـﺪﱢﻣـﺔ
دﺳﺘﻮر ﺟﻨﻮب اﻟﺴﻮدان اﻻﻧﺘﻘﺎﻟﻲ ﻟﺴﻨﺔ 2011م ،دﺳﺘﻮر ﺣﺴﺎس ﺑﺼﻮرة ﻛﺒﯿﺮة ﻓﻲ ﻣﺴﺄﻟﺔ اﻟﺠﻨﺪرة )اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﺮﺟﻞ
واﻟﻤﺮأة(.. .ﺧﻼﻓﺎ ً ﻟﻜﺜﯿﺮ ﻣﻦ اﻟﺪﺳﺎﺗﯿﺮ واﻟﺘﺸﺮﯾﻌﺎت اﻷﺧﺮى ﻋﻠﻰ ﻧﻄﺎق اﻟﻌﺎﻟﻢ ،إذ اﻋﺘﺮف ﺑﻘﻀﯿﺔ اﻟﺠﻨﺪرة وﻛﺎﻧﺖ ﻟﮫ رؤﯾﺔ واﺿﺤﺔ
ﺗﺠﺎه ھﺬا اﻟﻤﻮﺿﻮع ،اﻧﻌﻜﺴﺖ ﻓﻲ اﺳﺘﺨﺪاﻣﮫ ﻟﻠﻀﻤﯿﺮ "ھﻮ" أو "ھﻲ" و"ﻧﻔﺴﮭﺎ" أو "ﻧﻔﺴﮫ" ،ﺑﺼﻮرة ظﺎھﺮة وواﺿﺤﺔ ﺑﺪون أي
ﱢ
ﻣﺘﻮﺧﯿﺎ ً ﻓﻲ ذﻟﻚ اﻟﺤﯿﺎد اﻟﺘﺎم .وأﻛﺜﺮ ﻣﻦ ذﻟﻚ ﺗﻀ ﱠﻤﻦ اﻟﺪﺳﺘﻮر اﻟﻤﺸﺎر إﻟﯿﮫ اﻟﻌﺪﯾﺪ ﻣﻦ اﻟﻤﻮاد
ﻟﺒﺲ ،ﺑﺪﻻً ﻋﻦ اﻹﺷﺎرة ﻟﻜﻠﻤﺔ "ﺷﺨﺺ"
ﺼﺎ ً
اﻟﺘﻲ ﺗﻌﺘﺮف ﺑﺎﻟﻤﺴﺎواة ،واﻟﺠﻨﺪرة ،وﺣﻘﻮق اﻟﻤﺮأة وﻣﻮاﺿﯿﻊ ﻛﺜﯿﺮة ﺗﺨﺺ اﻟﻤﺮأة ﺑﺼﻔﺔ ﻋﺎﻣﺔ  ...أدﺧﻞ ھﺬا اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻧ ﱠ
ﺿﻤﻦ ﻟﻠﻤﺮأة  %25ﻣﻦ ﻣﻘﺎﻋﺪ اﻷﺟﮭﺰة اﻟﺘﺸﺮﯾﻌﯿﺔ واﻟﺘﻨﻔﯿﺬﯾﺔ اﻟﺪﺳﺘﻮرﯾﺔ ...وﻟﻜﻦ ھﺬه اﻟﻤﺎدة اﻟﺘﻰ ﻧﺼﺖ ﻋﻠﻰ ھﺬه اﻟﻜﻮﺗﺔ ﻟﻢ ﺗﺘﻮﺳﱠﻊ
ﻟﺘﻀﻢ اﻟﺘﻌﯿﯿﻨﺎت اﻟﺘﻰ ﺗﺤﺪث ﻓﻰ اﻻﺟﮭﺰه اﻟﺘﻨﻔﯿﺬﯾﺔ اﻷﺧﺮى ﻣﺜﻞ اﻟﻤﻔ ﱠﻮﺿﯿﺎت اﻟﺘﻲ أﻧﺸﺄت وﻓﻖ ﻧﺼﻮص اﻟﺪﺳﺘﻮر ،وﺑﻨﻔﺲ اﻟﻘﺪر
اﻟﮭﯿﺌﺎت وﻣﺠﺎﻟﺲ اﻹدارات واﻟﮭﯿﺌﺔ اﻟﻘﻀﺎﺋﯿﺔ – ھﺬه اﻟﻔﺠﻮة ﺗﺤﺘﺎج ﻟﻤﻌﺎﻟﺠﺔ  ،ﺗﻨﮭﻰ ھﺬه اﻟﺜﻨﺎﺋﯿﺔ  ،ﺣﺘﻰ ﺗﺘﺠﺎﻧﺲ روح اﻟﺪﺳﺘﻮر ،ﻣﻊ
ﻧﺼﻮﺻﮫ ﻓﯿﻤﺎ ﯾﺘﻌﻠﻖ ﺑﻤﻮﺿﻮع اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﺮﺟﻞ واﻟﻤﺮأة.

ﻧﻈﺮة ﻋﺎﻣﺔ ﻟﺪﺳﺘﻮر ﺟﻨﻮب اﻟﺴﻮدان اﻻﻧﺘﻘﺎﻟﻲ
ﺗﻌﺘﺮف دﯾﺒﺎﺟﺔ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان ﺑﺄھﻤﯿﺔ اﻟﻨﻀﺎل اﻟﺬي ﺣﻘﱠﻖ اﻻﺳﺘﻘﻼل  ،وھﻮ ﻧﻀﺎل ﺳﺎھﻤﺖ ﻓﯿﮫ
اﻟﻨﺴﺎء واﻟﺮﺟﺎل ،وﺗﺬﻛﺮ اﻟﺪﯾﺒﺎﺟﺔ اﻟﺠﻤﯿﻊ ﺑﻀﺮورة اﻟﻌﻤﻞ ﻣﻦ أﺟﻞ اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﺠﻤﯿﻊ وﺗﺤﻘﯿﻖ ﺗﻠﻚ اﻟﻤﺴﺎواة  ،ﻛﻤﺎ ﺗﺬﻛﺮھﻢ أﯾﻀﺎ
ﺑﺪور أﺑﻄﺎل ﺟﻨﻮب اﻟﺴﻮدان ﻣﻦ اﻟﺠﻨﺴﯿﻦ ،وﺗﺆ ﱢﻛﺪ ﻋﻠﻰ ﺿﺮورة "اﻻﻟﺘﺰام ﺑﺎﻟﻜﺮاﻣﺔ اﻹﻧﺴﺎﻧﯿﺔ وﻗﯿﻤﮭﺎ واﻟﺤﻘﻮق واﻟﻮاﺟﺒﺎت
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اﻟﻤﺘﺴﺎوﯾﺔ ﻟﻠﺮﺟﺎل واﻟﻨﺴﺎء" ...وأﺧﯿﺮاً ،ﻧﺎدت اﻟﺪﯾﺒﺎﺟﺔ ﺑﺎﻻﻟﺘﺰام ﺑﺘﺤﻘﯿﻖ أھﺪاف اﻟﺘﻨﻤﯿﺔ اﻷﻟﻔﯿﺔ اﻟﺘﻲ ﺗﺘﻀﻤﻦ ﺿﺮورة اﻟﻤﺴﺎواة ﺑﯿﻦ
اﻟﻤﺮأة واﻟﺮﺟﻞ  ،وﻣﺴﺎﻧﺪة اﻟﻤﺮأة واﻟﻮﻗﻮف ﻣﻌﮭﺎ ﻛﻤﺎ ورد ﻓﻰ أﺣﺪ ﺑﻨﻮد أھﺪاﻓﮭﺎ )اﻟﮭﺪف رﻗﻢ .(3
ﺗﻨﺎوﻟﺖ اﻟﺪﯾﺒﺎﺟﺔ ﺑﻌﺪ ذﻟﻚ وﺛﯿﻘﺔ اﻟﺤﻘﻮق اﻟﺘﻲ ﺗﺘﻀ ﱠﻤﻦ ﻏﺎﻟﺒﯿﺔ اﻷﺣﻜﺎم اﻟﺘﻲ ﺗﻨﺎﺻﺮ وﺿﻊ اﻟﻤﺮأة وﻣﺴﺎواﺗﮭﺎ ﺑﺎﻟﺮﺟﻞ.
وذﻛﺮت ﻣﻘﺪﱢﻣﺔ اﻟﻮﺛﯿﻘﺔ ﺗﻌﺮﯾﻔﺎ ﻟﮭﺎ  ،ذاﻛﺮة أﻧﮭﺎ ﺗﻤﺜﱢﻞ ﺣﺠﺮ اﻟﺰاوﯾﺔ ﻓﻲ ﻣﻮﺿﻮع اﻟﻤﺴﺎواة ،وأﺿﺎﻓﺖ أن دوﻟﺔ ﺟﻨﻮب اﻟﺴﻮدان
اﻟﻮﻟﯿﺪة ﺳﺘﻠﺘﺰم ﺑﻜﻞ ﻣﺎ ورد ﻓﻲ ﻣﻌﺎھﺪات ﺣﻘﻮق اﻹﻧﺴﺎن اﻟﻌﺎﻟﻤﯿﺔ اﻟﺘﻲ ﺻﺎدﻗﺖ ﻋﻠﯿﮭﺎ ﺟﻤﮭﻮرﯾﺔ اﻟﺴﻮدان ﻋﻨﺪ اﻻﺳﺘﻘﻼل ،وﺑﺎﻟﺘﺎﻟﻲ
ﻓﺈن ﺷﻌﺐ ﺟﻨﻮب اﻟﺴﻮدان "ﻟﻦ ﯾﻔﻘﺪ ﻓﻲ أي وﻗﺖ ﻣﻦ اﻷوﻗﺎت اﻟﺤﻘﻮق اﻟﺘﻲ ﯾﺘﻤﺘﱠﻊ ﺑﮭﺎ اﻵن" ...وﺑﮭﺬا ﯾﻤﻜﻦ أن ﻧﻘﻮل إن ﺟﻨﻮب
اﻟﺴﻮدان ﻗﺪ دﺣﺾ ﻛﻞ ﻣﺎ ﯾُﻘﺎل ﻣﻦ ﺣﺪﯾﺚ ﻋﻦ وﺟﻮد ﻣﺸﺎﻛﻞ وﺻﻌﻮﺑﺎت ﺗﺘﺤ ﱠﺪث ﻋﻦ ﻋﺪم ﻗﺪرﺗﮫ ﻋﻠﻰ اﻟﻤﺼﺎدﻗﺔ واﻻﻟﺘﺰام ﺑﻌﺪ
اﺳﺘﻐﻼﻟﮫ ﻣﺒﺎﺷﺮةً  ،ﺑﺎﻟﻤﻌﺎھﺪات اﻟﺘﻲ ﺻﺎدﻗﺖ ﻋﻠﯿﮭﺎ ﺟﻤﮭﻮرﯾﺔ اﻟﺴﻮدان ﻓﻲ اﻟﺒﺪاﯾﺔ.
إﺣﺪى ﻣﻮاد أﺣﻜﺎم وﺛﯿﻘﺔ اﻟﺤﻘﻮق ﺗﺘﺤ ﱠﺪث ﻋﻦ ﻋﺪم اﻟﺘﻤﯿﯿﺰ ﺑﺴﺒﺐ اﻟﺠﻨﺲ )اﻟﻤﺎدة  .(18ھﺬه اﻟﻤﺎدة ﺗﻘﺮ ﻣﺴﺎواة ﻛﻞ اﻟﻨﺎس
ﻓﻲ ﻧﻈﺮ اﻟﻘﺎﻧﻮن ،وﺣﻘّﮭﻢ ﻓﻲ أن ﯾﺠﺪوا اﻟﺤﻤﺎﯾﺔ ﺑﻤﻮﺟﺐ اﻟﻘﺎﻧﻮن ...ﻛﺮﱠر دﺳﺘﻮر ﺟﻨﻮب اﻟﺴﻮدان اﻻﻧﺘﻘﺎﻟﻲ ﻧﺺ ھﺬه اﻷﺣﻜﺎم ﻓﻲ ﺑﺎب
ﺗﻮزﯾﻊ اﻟﻤﻮارد واﻟﺜﺮوة اﻟﻘﻮﻣﯿﺔ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان )اﻟﻤﺎدة  ،((6) 179ﺣﯿﺚ ورد ﻓﻲ ﺗﻠﻚ اﻟﻤﺎدة أن اﻟﻤﻮارد واﻟﺜﺮوة ﺳﻮف ﺗُﻘﺴﱠﻢ
ﺑﯿﻦ اﻟﺤﻜﻮﻣﺔ اﻟﻘﻮﻣﯿﺔ ،وﺣﻜﻮﻣﺎت اﻟﻮﻻﯾﺎت ﺑﻄﺮﯾﻘﺔ ﺗﺆ ﱢﻛﺪ ﺑﯿﻦ أﺷﯿﺎء أﺧﺮى "اﻻرﺗﻘﺎء ﺑﻤﺴﺘﻮى اﻟﺤﯿﺎة وﻛﺮاﻣﺔ ﻛﻞ ﺷﻌﺐ ﺟﻨﻮب
اﻟﺴﻮدان دون ﺗﻤﯿﯿﺰ ﺑﺴﺒﺐ اﻟﻨﻮع /اﻟﺠﻨﺲ"؛ وذﻛﺮ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ أﯾﻀﺎ ً أن اﻟﺨﺪﻣﺎت اﻟﻌﺎﻣﺔ ﺳﻮف ﺗﻜﻮن ﻣﺘﺎﺣﺔ ﻟﻜﻞ ﻣﻮاطﻨﻲ
ﺟﻨﻮب اﻟﺴﻮدان ﺑﻌﺪاﻟﺔ وﺑﺪون أي ﺗﻤﯿﯿﺰ ﺑﺴﺒﺐ اﻟﻨﻮع /اﻟﺠﻨﺲ )اﻟﻤﺎدة )(1) 142د(( ،وأﺿﺎف إﻟﻰ ذﻟﻚ ﺗﺄﻛﯿﺪاً ﺑﺄن اﻟﺘﻌﻠﯿﻢ ﺣﻖ
ﻟﻠﺠﻤﯿﻊ ﯾﺠﺐ ﺗﻮﻓﯿﺮه دون ﺗﻤﯿﯿﺰ ﺑﯿﻦ اﻟﻨﺴﺎء واﻟﺮﺟﺎل )ﻣﺎدة .((1)33
إﺿﺎﻓﺔً إﻟﻰ ذﻟﻚ ﻓ ﱠﻮض اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻣﻔ ﱠﻮﺿﯿﺔ ﻣﺤﺎرﺑﺔ اﻟﻔﺴﺎد ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان اﻟﻘﯿﺎم ﺑﻤﺤﺎرﺑﺔ أي ﺗﻤﯿﯿﺰ ﺑﺴﺒﺐ
اﻟﺠﻨﺪرة واﻟﺘﺤﺮﱡ ش اﻟﺠﻨﺴﻲ ﺿﺪ اﻟﻤﺮأة ﻓﻲ اﻟﻤﺆﺳﱠﺴﺎت اﻟﻌﺎﻣﺔ )ﻣﺎدة )(1)148ج(( ...إﻻ أن أﺣﻜﺎم ھﺬه اﻟﻤﻮاد ﻓﻲ ھﺬا اﻟﺪﺳﺘﻮر ﻟﻢ
ﺗﺬﻛﺮ ﺑﺼﻮرة واﺿﺤﺔ ﻣﺤﺎرﺑﺔ اﻟﺘﻤﯿﯿﺰ اﻟﺬي ﯾُﻤﺎ َرس ﻓﻲ اﻟﺸﺮﻛﺎت اﻟﺨﺎﺻﱠﺔ ،ﺣﯿﺚ ﺗﺤﺪث اﻟﻌﺪﯾﺪ ﻣﻦ اﻟﻤﺨﺎﻟﻔﺎت ﻓﻲ ھﺬا اﻟﻘﻄﺎع
ﻣﻘﺎرﻧﺔً ﺑﻤﺎ ﯾﺤﺪث ﻓﻲ ﻣﺆﺳﱠﺴﺎت اﻟﺪوﻟﺔ  ،وﻟﻜﻦ ﺗﺠﺎھﻞ ھﺬا اﻷﻣﺮ ھﻨﺎ ﻗﺪ ﺗ ّﻢ ﺗﻼﻓﯿﮫ وﻣﻌﺎﻟﺠﺘﮫ ﻓﻲ اﻟﻨﺺ ﻋﻠﻰ ﺣﻖ أي ﺷﺨﺺ ﻓﻲ
اﻗﺎﻣﺔ أي دﻋﻮى ﻗﻀﺎﺋﯿﺔ ﺿﺪ اﻟﺤﻜﻮﻣﺔ أو أي ﻓﺮد أو ﻣﺆﺳﱠﺴﺔ )ﻣﺎدة  (24إذا ارﺗﻜﺒﺖ ﻓﻲ ﺣﻘّﮫ أي ﻣﺨﺎﻟﻔﺔ أو ﺟﺮﯾﻤﺔ ،وﻟﻜﻦ اﻟﺴﺆال
اﻟﺬي ﯾﻔﺮض ﻧﻔﺴﮫ ھﻮ ھﻞ ﻟﺪى ﻧﺴﺎء ﺟﻨﻮب اﻟﺴﻮدان اﻟﻮﺳﺎﺋﻞ اﻟﺘﻲ ﺗﻤ ﱢﻜﻨﮭﻦ اﻟﻘﯿﺎم ﺑﺈﺟﺮاء ﻣﺜﻞ ھﺬا اﻟﺘﻘﺎﺿﻲ؟  ...رﻏﻢ أن اﻟﺪﺳﺘﻮر
اﻻﻧﺘﻘﺎﻟﻲ ﻗﺪ أ ﱠﻛﺪ ﻋﻠﻰ أن اﻟﻌﺪاﻟﺔ ﺳﺘُﻮﻓﱠﺮ وﺗُﺪار دون ﺗﻌﻘﯿﺪات ﻓﻨﯿﺔ ﻏﯿﺮ ﺿﺮورﯾﺔ ﻣﮭﻤﺎ ﻛﺎﻧﺖ ھﻮﯾﺔ اﻟﺸﺎﻛﻲ وﺟﻨﺴﮫ  ،وﻟﻜﻦ ﻻ ﺑُ ّﺪ
اﻟﻤﻌﻮﻗﺎت اﻟﻤﺘﺼﻠﺔ ﺑﺮﺳﻮم اﻟﺘﻘﺎﺿﻲ ،وإﺟﺮاءات اﻟﻤﺤﺎﻛﻢ ،وﺑﺎﻟﺘﺎﻟﻲ ﯾﻤﻜﻦ أن ﺗﺘﻀ ﱠﻤﻦ ﻣﺴﻮدة اﻟﺪﺳﺘﻮر وﺳﯿﻠﺔ ﺗﺴﻤﺢ
ﻣﻦ ﻣﻌﺎﻟﺠﺔ
ﱢ
ﺑﺤﺼﻮل اﻟﻀﺤﯿﺔ ﻋﻠﻰ اﻟﻤﺴﺎﻋﺪة ﻋﺒﺮ ﺷﺨﺺ آﺧﺮ ﻛﻮﻛﯿﻞ أو ﻣﺠﻤﻮﻋﺔ أﺷﺨﺎص )ﻏﯿﺮ ﻣﺤﺎﻣﯿﮭﺎ /ﻣﺤﺎﻣﯿﮫ( ،ﻣﻊ ﺿﺮورة إﻟﻐﺎء
رﺳﻮم اﻟﺘﻘﺎﺿﻲ ﻓﻲ ﺣﺎﻟﮫ ﻗﻀﺎﯾﺎ اﻹﺧﻼل ﺑﺤﻘﻮق اﻹﻧﺴﺎن وﻣﺨﺎﻟﻔﺘﮭﺎ .ورﻏﻢ ﻛﻞ ذﻟﻚ ﻣﮭﻢ ﺟ ﱠﺪاً ﻣﻼﺣﻈﺔ أن دﺳﺘﻮر ﺟﻨﻮب اﻟﺴﻮدان
اﻻﻧﺘﻘﺎﻟﻲ ﻗﺪ طﺎﻟﺐ ﺑﺸ ﱠﺪة ﺑﻤﺮاﻋﺎة اﻷﺣﻜﺎم اﻟﻌﺮﻓﯿﺔ ) ﺑﺘﻄﺒﯿﻖ اﻟﻌﺮف ﻓﻲ اﻟﻤﺤﺎﻛﻢ اﻟﻌﺎدﯾﺔ أو اﻟﻤﺤﺎﻛﻢ اﻷھﻠﯿﺔ اﻟﺘﻲ ﺗﺼﺪر أﺣﻜﺎﻣﮭﺎ
وﻓﻘﺎ ً ﻟﻸﻋﺮاف اﻟﺴﺎﺋﺪة( ،ﻣﻊ اﻻﻋﺘﺮاف ﺑﺎﻷﺣﻜﺎم اﻟﺘﻲ ﺗﺘﻢ ﻋﺒﺮ اﻟﺘﺮاﺿﻲ ﻓﻲ ﻛﻞ اﻟﻤﺤﺎﻛﻢ"  ...ھﺬه اﻵﻟﯿﺎت اﻟﻘﻀﺎﺋﯿﺔ اﻟﺒﺪﯾﻠﺔ ﺷﺒﮫ
اﻟﺘﻘﻠﯿﺪﯾﺔ  ،ﯾﻤﻜﻦ اﺳﺘﺨﺪاﻣﮭﺎ ﻟﻔﺾ اﻟﻨﺰاﻋﺎت اﻟﺘﻰ ﺗﺤﺪث ﻋﺒﺮ ﻣﺆﺳﺴﺎت اﻟﻘﻀﺎء اﻻھﻠﻰ اﻟﺘﻘﻠﯿﺪي ،اﻟﺬي ﯾﺴﺘﻄﯿﻊ ﺗﻘﺪﱢﯾﻢ اﻟﺤﻠﻮل
وﺗﺴﺪ اﻟﻨﻘﺺ اﻟﻤﻮﺟﻮد ﻓﻲ أﺳﻠﻮب واﺟﺮاءات اﻟﻨﻈﺎم اﻟﻘﻀﺎﺋﻲ اﻟﺮﺳﻤﻲ.
ﺗﻀﻤﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان ﻣﺎدة ﻗﻮﯾﺔ ﻓﻲ ﻣﻮﺿﻮع ﻋﺪم اﻟﺘﻤﯿﯿﺰ  ،وأﺧﺮى ﺿﻌﯿﻔﺔ ...أذ ﻓﺸﻞ ﻓﻲ ﻣﻨﻊ
(_ ﻣﻌﺎھﺪة اﻟﻘﻀﺎء ﻋﻠﻰ اﻟﺘﻤﯿﯿﺰ SEDAWاﻟﺘﻤﯿﯿﺰ اﻟﻤﺒﺎﺷﺮ ،وﻏﯿﺮ اﻟﻤﺒﺎﺷﺮ  ،ﺑﺼﻮرة واﺿﺤﺔ وﺻﺮﯾﺤﺔ ﺣﺴﺐ ﻣﺎ ﻧﺎدت ﺑﮫ ﺳﯿﺪاو)
ﺿﺪ اﻟﻤﺮأة( وﺑﺮوﺗﻮﻛﻮل اﻟﻤﺮأة اﻷﻓﺮﯾﻘﯿﺔ ...ورﻏﻢ أن ﺟﻤﮭﻮرﯾﺔ اﻟﺴﻮدان ﻓﻰ اﻟﺴﺎﺑﻖ وأﺧﯿﺮاً ﺣﻜﻮﻣﺔ ﺟﻨﻮب اﻟﺴﻮدان ﻟﻢ ﯾﻜﻮﻧﺎ
طﺮﻓﺎ ً ﻓﻲ أي ﻣﻦ ھﺎﺗﯿﻦ اﻟﻤﻌﺎھﺪﺗﯿﻦ  ،وﻟﻢ ﯾﺼﺎدﻗﺎ ﻋﻠﯿﮭﻤﺎ إﻻﱠ أن ﻋﻀﻮﯾﺘﮭﻤﺎ ﻓﻲ اﻷﻣﻢ اﻟﻤﺘﺤﺪة  ،ﺗﻠﺰﻣﮭﻤﺎ ﺑﺎﻟﺘﻌﺎون واﻻﻟﺘﺰام ،
وﻟﯿﺲ اﻟﺮﻓﺾ واﻟﺘﻘﻮﯾﺾ ...اذ ان اﻻﻟﺘﺰام ﺑﺤﻘﻮق اﻹﻧﺴﺎن ﻣﻠﺰم ﺑﻤﻮﺟﺐ اﻟﻤﻮاد )55ج( و 56ﻣﻦ ﻣﯿﺜﺎق اﻷﻣﻢ اﻟﻤﺘﺤﺪة ،
وﺑﺎﻟﺘﺎﻟﻰ ﯾﺠﺐ ﻋﻠﻰ أي دوﻟﺔ ﻣﻦ اﻟﺪول ﺣﺘﻰ ﻟﻮ ﻟﻢ ﺗﺼﺎدق ﻋﻠﻰ أي ﻣﻦ ھﺬه اﻟﻤﻌﺎھﺪات اﻻﻟﺘﺰام ﺑﮭﺎ وﺗﻨﻔﯿﺬھﺎ )ھﻮﻟﻨﺪا 1997م(.
 ..ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﺗﻀ ﱠﻤﻨﺖ ﺑﺼﻮرة راﺋﻌﺔ ﻣﺮاﻋﺎة ﻋﺪم اﻟﺘﻤﯿﯿﺰ ﺿﻤﻦ ﺳﻠﻄﺎت اﻟﺮﺋﯿﺲ ﻓﻲ ﺣﺎﻻت اﻟﻄﻮارئ )ص ،(95
إذ ﺑﻤﻮﺟﺐ اﻟﺴﻠﻄﺎت اﻟﺘﻰ ﻣﻨﺤﺖ ﻟﮫ  ،ﯾﺴﺘﻄﯿﻊ اﻟﺮﺋﯿﺲ ﺗﻌﻠﯿﻖ وﺛﯿﻘﺔ اﻟﺤﻘﻮق وﻟﻜﻨﮫ/ﻟﻜﻨﮭﺎ  ،ﻻ ﯾﻤﻜﻦ إﻟﻐﺎء ﺣﻖ ﻋﺪم اﻟﺘﻤﯿﯿﺰ ﻋﻠﻰ
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أﺳﺎس اﻟﻨﻮع /اﻟﺠﻨﺲ ،وﻓﻲ ﺣﺎﻟﺔ إﺟﺎزة ھﺬه اﻟﻤﺎدة ﯾﺼﺒﺢ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان دﺳﺘﻮراً ﻓﺮﯾﺪاً ﻓﻲ ﻣﺠﺎل ﺣﻘﻮق
اﻹﻧﺴﺎن ﺣﺘﻰ ﻋﻨﺪ ﻣﻘﺎرﻧﺘﮫ ﺑﺎﻟﻤﻮاﺛﯿﻖ اﻷﺧﺮى اﻟﻌﺎﻟﻤﯿﺔ ﻓﻲ ھﺬا اﻟﻤﺠﺎل ﻣﺜﻞ اﻹﻋﻼن اﻟﻌﺎﻟﻤﻲ ﻟﺤﻘﻮق اﻹﻧﺴﺎن  ،واﻟﻤﻌﺎھﺪة اﻟﺪوﻟﯿﺔ
ﻟﻠﺤﻘﻮق اﻟﻤﺪﻧﯿﺔ واﻟﺴﯿﺎﺳﯿﺔ اﻟﻠﺘﺎن ﺗﻘﺮان ﻣﺒﺪأ ﻋﺪم اﻟﺘﻤﯿﯿﺰ واﻻﻋﻼء ﻣﻦ ﻟﺸﺄن اﻟﻤﺮأة وﻗﺪرھﺎ .
ﺗﻀﻤﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ اﻟﻤﺸﺎر اﻟﯿﮫ  ،اﻻﻋﺘﺮاف ﺑﺤﻖ اﻟﻤﺮأة ﺻﺮاﺣﺔً  ،إﺿﺎﻓﺔً إﻟﻰ ﻣﻨﻊ اﻟﺘﻤﯿﯿﺰ ﺑﺴﺒﺐ اﻟﻨﻮع/اﻟﺠﻨﺲ
)اﻟﻤﺎدة  ...(20وﺑﺎﻟﺘﺎﻟﻰ ﺳﺘﺘﻤﺘﱠﻊ ﻧﺴﺎء ﺟﻨﻮب اﻟﺴﻮدان ﺑﺎﻟﺘﻘﺪﯾﺮ واﻻﺣﺘﺮام اﻟﻜﺎﻣﻞ ﺑﻨﻔﺲ اﻟﻘﺪر اﻟﺬي ﯾﻨﺎﻟﮫ اﻟﺮﺟﺎل ،واﻟﻌﺎﻣﻼت ﻣﻨﮭﻦ
ﺳﯿﺤﺼﻠﻦ ﻋﻠﻰ ﻧﻔﺲ ﻣﺮﺗﱠﺐ زﻣﻼﺋﮭﻦ اﻟﺮﺟﺎل  ،وﻧﻔﺲ اﻟﻔﻮاﺋﺪ واﻟﻤﺨﺼﱠﺼﺎت .وﺳﯿﺸﺎرﻛﻦ ﺑﻨﻔﺲ اﻟﻘﺪر ﻓﻲ اﻟﺤﯿﺎة اﻟﻌﺎﻣﺔ ﻣﻊ اﻟﺮﺟﺎل
ﻋﻠﻰ ﻗﺪم اﻟﻤﺴﺎواة ...ﻛﻤﺎ ان اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻧﺺ ﻋﻠﻰ ﺗﺨﺼﯿﺺ ﻧﺴﺒﺔ  %25ﻟﻠﻨﺴﺎء ﻟﺘﺄﻛﯿﺪ وﺿﻤﺎن ﺗﻤﺜﯿﻠﮭﻦ ﻓﻲ ﻛﻞ اﻷﺟﮭﺰة
اﻟﺘﻨﻔﯿﺬﯾﺔ واﻟﺘﺸﺮﯾﻌﯿﺔ – ﻋﻠﻰ اﻟﻤﺴﺘﻮى اﻟﻘﻮﻣﻲ واﻟﻮﻻﺋﻲ .ھﺬه اﻟﻨﺴﺒﺔ أﻗﻞ ﻣﻦ ﻧﺴﺒﺔ اﻟـ  %30اﻟﺘﻲ أوﺻﺖ ﺑﮭﺎ ﺑﻌﺜﺔ اﻷﻣﻢ اﻟﻤﺘﺤﺪة
ﻓﯿﻤﺎ ﯾﺘﻌﻠﱠﻖ ﺑﻤﻜﺎﻧﺔ اﻟﻤﺮأة .ھﺬه اﻟﻨﺴﺒﺔ اﻹﺟﺒﺎرﯾﺔ اﻟﺘﻲ ﺣ ﱠﺪدھﺎ اﻟﺪﺳﺘﻮر ﻟﺘﻤﺜﯿﻞ اﻟﻤﺮأة ﻓﻲ اﻷﺟﮭﺰة اﻟﺤﻜﻮﻣﯿﺔ  ،ﺳﺘﺰﯾﺪ ﻋﺪد اﻟﻨﺴﺎء
اﻟﻤﺸﺎرﻛﺎت ﻓﻲ ﺗﺤﺪﯾﺪ اﻟﺴﯿﺎﺳﺎت اﻟﮭﺎﻣﺔ  ،وﺗﺸﺮﯾﻊ اﻟﻘﻮاﻧﯿﻦ اﻟﺘﻲ ﺗﺆﺛﱢﺮ ﻋﻠﻰ وﺿﻊ اﻟﻤﺮأة ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان.
اﻟﺘﺄﻛﯿﺪ ﻋﻠﻰ ھﺬا اﻟﺘﻤﺜﯿﻞ ﻓﻲ اﻟﺴﯿﺎﺳﺎت ﻗﺪ اﻣﺘ ّﺪ ﻟﯿﺸﻤﻞ اﻟﻤﺆﺳﺴﺎت اﻟﻤﺴﺘﻘﻠﺔ  ،واﻟﻤﻔ ﱠﻮﺿﯿﺎت اﻟﺘﻲ ﺳﺘﻨﺸﺌﮭﺎ اﻟﺤﻜﻮﻣﺔ اﻟﻘﻮﻣﯿﺔ
]اﻟﻤﺎدة .[(3)146
وﻟﻜﻦ ﻟﯿﺲ واﺿﺤﺎ ً إن ﻛﺎﻧﺖ ھﺬه اﻟﻤﺎدة ﺳﺘُﻄﺒﱠﻖ ﻋﻠﻰ اﻟﻤﻔ ﱠﻮﺿﯿﺎت  ،وأﺟﮭﺰة اﻟﺪوﻟﺔ اﻟﻘﺎﺋﻤﺔ ﺣﺎﻟﯿﺎ ً ﺑﻤﻮﺟﺐ اﻟﺪﺳﺘﻮر
اﻻﻧﺘﻘﺎﻟﻲ ،ﻣﺜﻞ ﻣﻔ ﱠﻮﺿﯿﺔ اﻟﺨﺪﻣﺔ اﻟﻤﺪﻧﯿﺔ ،دﯾﻮان ﺣﻘﻮق اﻟﻌﺎﻣﻠﯿﻦ ،دﯾﻮان اﻟﻤﺮاﺟﻌﺔ ،ﻣﻔ ﱠﻮﺿﯿﺔ ﺣﻘﻮق اﻹﻧﺴﺎن ،ﻣﺠﻠﺲ إدارة ﻣﺮﻛﺰ
اﻹﺣﺼﺎء ،اﻹﺣﺼﺎء واﻟﺘﻘﯿﯿﻢ وﺧﻼﻓﮫ ...اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﻢ ﯾﺬﻛﺮ اﻟﻤﺆﺳﱠﺴﺎت واﻟﻤﻔ ﱠﻮﺿﯿﺎت اﻟﻤﺴﺘﻘﻠﺔ )ھﻨﺎﻟﻚ ﺗﻮﺻﯿﺔ ﺑﻀﺮورة
ﻋﺪم ذﻛﺮ أﺳﻤﺎﺋﮭﺎ( .وأن ﺗﺤﺪﯾﺪ ﻋﻀﻮﯾﺔ اﻟﻤﻔ ﱠﻮﺿﯿﺎت اﻟﻘﺎﺋﻤﺔ ﺗُ ِﺮك ﻟﺘﺸﺮﯾﻌﺎت ﻗﺎدﻣﺔ ...ھﺬا اﻟﻐﻤﻮض ﯾﺤﺘﺎج ﻟﻠﻤﻌﺎﻟﺠﺔ ﺑﺈﻋﺎدة
ﺗﻮﺿﯿﺤﮫ وﺗﻌﺮﯾﻒ ]اﻟﻤﺎدة )(4)20أ([  ...ﻣﺜﺎل ﺿﺮورة )اﻻرﺗﻘﺎء ﺑﻤﺸﺎرﻛﺔ اﻟﻤﺮأة ﻓﻲ اﻟﺤﯿﺎة اﻟﻌﺎﻣﺔ وﺗﻤﺜﯿﻠﮭﺎ ﻓﻲ ﻛﻞ اﻷﺟﮭﺰة
اﻟﻌﺎﻣﺔ اﻟﺘﻨﻔﯿﺬﯾﺔ واﻟﺘﺸﺮﯾﻌﯿﺔ(؛ أو ﺑﺎﻟﺘﺄﻛﯿﺪ ﻋﻠﻰ أن اﻟﻘﻮاﻧﯿﻦ اﻟﺘﻲ ﺳﯿﺼﺪرھﺎ اﻟﺒﺮﻟﻤﺎن ﻓﻲ اﻟﻤﺴﺘﻘﺒﻞ ﺳﻮف ﺗﺘﻀ ﱠﻤﻦ ﻧﺴﺒﺔ اﻟـ%25
ﻛﺤﺪ أدﻧﻰ ...وﺑﺎﻟﻤﺜﻞ ﻓﺄن أﺟﮭﺰة ﺗﻄﺒﯿﻖ اﻟﻘﺎﻧﻮن وﺣﻔﻆ اﻷﻣﻦ )اﻟﺸﺮطﺔ ،اﻟﺴﺠﻮن ،اﻟﺤﯿﺎة اﻟﺒﺮﯾﺔ ،اﻟﻤﻄﺎﻓﺊ ،ﺟﮭﺎز اﻷﻣﻦ
وﺧﻼﻓﮫ (...اﻟﺘﻲ ﻟﻢ ﺗﻀﻤﻦ ﻓﻲ ﻧﺴﺒﺔ اﻟـ %25ﻟﻠﻨﺴﺎء ﻻ ﺑُ ّﺪ أن ﯾﺸﻤﻠﮭﺎ أﯾﻀﺎ ذﻟﻚ اﻟﺘﻤﺜﯿﻞ ﻛﺤﺪ أدﻧﻰ.
أن ﺗﻄﺒﯿﻖ ﻧﺴﺒﺔ اﻟـ  %25ﺑﺼﻮرة اﻧﺘﻘﺎﺋﯿﺔ ،ﺗﺒﺪو ﻛﺄﻧﮭﺎ ﺗﺆ ﱢﻛﺪ ﻋﻠﻰ أن اﻟﺴﯿﺎﺳﺔ اﻟﻤﻄﺒﱠﻘﺔ ﻓﻲ اﻟﺠﮭﺎزﯾﻦ اﻟﺘﻨﻔﯿﺬي واﻟﺘﺸﺮﯾﻌﻲ
ﺳﯿﺎﺳﺔ ﻣﺘﻌ ﱠﻤﺪة ...اﻟﮭﯿﺌﺔ اﻟﻘﻀﺎﺋﯿﺔ أُﺑﻌﺪت ﺑﺼﻮرة واﺿﺤﺔ .ھﺬه ﻣﺴﺄﻟﺔ ﺗﻮﺿﱢ ﺢ ﻟﻤﺎذا ﺗﺤ ﱠﺪث اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ أن "ﺗﻤﺜﯿﻞ اﻟﻤﺮأة ﻓﻲ
اﻟﺠﮭﺎز اﻟﻘﻀﺎﺋﻲ ﻣﺴﺄﻟﺔ ﺟﻮھﺮﯾﺔ ،ﺗﺨﻀﻊ ﻟﻠﻜﻔﺎءة واﻻﺳﺘﻘﺎﻣﺔ واﻟﻤﺼﺪاﻗﯿﺔ وﻋﺪم اﻟﻤﺤﺎﺑﺎة" ]اﻟﻤﺎدة  ...[(6)126ھﺬه ﻣﺎدة ﻓﯿﮭﺎ ﺗﻤﯿﯿﺰ
)ﻏﯿﺮ ﻣﺒﺎﺷﺮ( .اﻟﻌﺒﺎرة )ﻣﺴﺄﻟﺔ ﺟﻮھﺮﯾﺔ( ﺛﻢ ﯾُﻀﺎف ﺑﻌﺪھﺎ ﻗﺎﺋﻤﺔ ﻣﻦ اﻟﺼﻔﺎت ﺑﺼﻮرة ﻣﻘﺼﻮدة ﻛﺸﺮط ﻟﻠﺘﻌﯿﯿﻦ ﺳﯿﻌﻄﻲ اﻟﻔﺮﺻﺔ
ﺼﻔﻦ ﺑﺎﻟﺠﺪارة ،واﻟﻤﺼﺪاﻗﯿﺔ ،وﻋﺪم اﻟﻤﺤﺎﺑﺎة
ﻓﻘﻂ ﻟﻌﺪد ﻻ ﯾﺘﺠﺎوز أﺻﺎﺑﻊ اﻟﯿﺪ ﻣﻦ ﻣﺠﻤﻮﻋﺔ اﻟﻨﺴﺎء ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان ﻣﻤﻦ ﯾﺘﱠ ِ
واﻻﺳﺘﻘﺎﻣﺔ .ھﺬه اﻟﺼﻔﺎت ھﺎ ﱠﻣﺔ وﺑﻌﻀﮭﺎ ﻣﻄﻠﻮب ﻓﻲ اﻟﻮظﺎﺋﻒ اﻟﺘﻨﻔﯿﺬﯾﺔ ﻣﺜﻞ ﻣﺠﻠﺲ اﻟﻮزراء ]اﻟﻤﺎدة  .[(1)112وﺑﻤﺎ أن ﺗﻌﯿﯿﻨﺎت
اﻟﻮظﺎﺋﻒ اﻟﺘﻨﻔﯿﺬﯾﺔ ﺗﻤﺜﻞ ﻓﯿﮭﺎ اﻟﻨﺴﺎء ﺑﻨﺴﺒﺔ  %25أو أﻛﺜﺮ ،ﻓﺈن اﻟﻤﺎدة  (6)126ﺗُﻌﺘﺒَﺮ ﻣﻌﯿﺒﺔ ،وﺑﺎﻟﺘﺎﻟﻲ ﻻ ﺑُ ّﺪ ﻣﻦ ﺗﻌﺪﯾﻠﮭﺎ ،وﻣﻦ ﺛ ّﻢ ﻻ
ﺑُ ّﺪ أن ﺗﺸﻤﻞ ﺗﺸﺮﯾﻌﺎت إﻧﺸﺎء اﻟﻤﺤﺎﻛﻢ اﻟﻤﺨﺘﻠﻔﺔ ،ﻋﻠﻰ ﺣﻖ ﺗﻤﺜﯿﻞ ﻧﺴﺎء ﺟﻨﻮب اﻟﺴﻮدان وﺣﺼﻮﻟﮭﻦ ﻋﻠﻰ ﻧﺴﺒﺔ اﻟـ  %25ﻓﻲ ﺗﺸﻜﯿﻞ
ھﺬه اﻟﻤﺤﺎﻛﻢ.
ﻣﺎ داﻣﺖ اﻟﮭﯿﺌﺔ اﻟﻘﻀﺎﺋﯿﺔ ﻣﺴﺆوﻟﺔ ﻋﻦ ﺗﺪرﯾﺐ ﻛﻮادرھﺎ ]اﻟﻤﺎدة  ،[(3)126ﻓﺈن واﺟﺒﮭﺎ ﯾﻘﺘﻀﻲ أن ﺗﺮﻓﻊ ﻣﺴﺘﻮى ﻛﻔﺎءة ،
وﺟﺪارة ﻣﻦ ﯾﻠﺘﺤﻘﻦ ﺑﮭﺎ ﻣﻦ ﻧﺴﺎء  ،ﻣﻤﻦ ﻻ ﺗﻜﻮن ﻗﺪراﺗﮭﻦ ﻓﻲ اﻟﻌﻤﻞ ﺑﺎﻟﻤﺴﺘﻮى اﻟﻤﻄﻠﻮب .ھﻨﺎﻟﻚ اﺧﺘﻼف ﻓﻲ اﻟﺮأي ﻓﯿﻤﺎ إذا ﻛﺎن
اﻟﻮاﺟﺐ ﯾﺤﺘﱢﻢ أن ﯾﺘﻀﻤﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﺗﺒﻨﱢﻲ ﻧﻔﺲ اﻟﻮﺿﻊ اﻟﺤﺎﻟﻲ اﻟﺨﺎص ﺑﺎﻟﻤﺤﻜﻤﺔ اﻟﺪﺳﺘﻮرﯾﺔ  ،ﻛﻤﺎ اﻟﺤﺎل ﻓﻲ ﺟﻤﮭﻮرﯾﺔ
اﻟﺘﺼﻮر اﻟﺨﺎص ﺑﻮﺿﻊ ﻣﺤﻜﻤﺔ ﺟﻨﻮب اﻟﺴﻮدان اﻟﻌﻠﯿﺎ )اﻟﺼﻔﺤﺎت  48و ، (50وﻟﻜﻦ ﻓﻰ اﻟﻨﮭﺎﯾﺔ ﻣﮭﻤﺎ ﻛﺎن
اﻟﺴﻮدان  ،أو ﺗﻄﺒﯿﻖ
ﱡ
اﻟﻮﺿﻊ  ،ﻓﺈن اﻷھﻤﯿﱠﺔ ﺗﻘﺘﻀﻰ ﺑﺎي ﺣﺎل ﻣﻦ اﻻﺣﻮال أن ﯾﺮاﻋﻰ ﻓﻰ اﻟﺘﻌﯿﯿﻦ ﻋﻠﻰ اﻷﻗﻞ ﻧﺴﺒﮫ ال % 25ﻟﻠﻨﺴﺎء ﺿﻤﻦ ﻗﻀﺎة
اﻟﻤﺤﻜﻤﺔ اﻟﺪﺳﺘﻮرﯾﺔ اﻟﺘﺴﻌﺔ اﻟﻤﺤﻜﻤﺔ وﻟﻌﻠﯿﺎ اﻟﺴﺒﻌﺔ ﻋﻠﻰ اﻟﺘﻮاﻟﻲ ...اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﯾﻘﺮ ﺣﺘﻰ اﻵن ﺑﺄن اﻟﺘﻌﯿﯿﻦ ﻓﻲ ﻣﺠﻠﺲ
اﻟﻮزراء ﺳﯿُﺮاﻋَﻰ ﻓﯿﮫ اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﺮﺟﺎل واﻟﻨﺴﺎء ﺿﻤﻦ ﻋﻮاﻣﻞ أﺧﺮى ]اﻟﻤﺎدة  .[(1)112وﯾﻤﻜﻦ أن ﯾﺼﻞ ﻋﺪد اﻟﻨﺴﺎء ﻓﻲ
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اﻟﻤﺠﻠﺲ أﻛﺜﺮ ﻣﻦ  .%25ھﺬا اﻟﻤﻮﻗﻒ ﻣﻌﻠﻦ ﻓﻲ ﺣﻜﻮﻣﺎت اﻟﻮﻻﯾﺎت أﯾﻀﺎ ً ]اﻟﻤﺎدة  . [(6)168ﻛﻤﺎ ﻧﺺ ﻓﻲ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ
أﯾﻀﺎ ً ﻋﻠﻰ ﺗﺸﻜﯿﻞ ﺣﻜﻮﻣﺎت ﻣﺤﻠﯿﺔ ﺗﺮاﻋﻰ ﻓﯿﮭﺎ اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﻨﺴﺎء ﺑﺎﻟﺮﺟﺎل ]اﻟﻤﺎدة )(5)173ح([.
ﺗﻀ ﱠﻤﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان اﺿﺎﻓﮫ اﻟﻰ ﺣﻖ اﻟﻤﺮأة ﻓﻲ اﻟﻤﺸﺎرﻛﺔ اﻟﻌﺎﻣﺔ ﺿﺮورة ﻣﺤﺎرﺑﺔ اﻟﻌﺎدات
واﻟﺘﻘﺎﻟﯿﺪ اﻟﻀﺎرﱠة ،وﻣﺴﺄﻟﺔ اﻷﻣﻮﻣﺔ واﻟﻌﻨﺎﯾﺔ ﺑﺎﻷطﻔﺎل ،واﻟﻌﻨﺎﯾﺔ اﻟﻄﺒﯿﺔ ﺑﺎﻟﻨﺴﺒﺔ ﻟﻠﺤﻮاﻣﻞ واﻟﻤﺮﺿﻌﺎت ...طﺎﻟﺐ ﻛﻞ ﻣﺴﺘﻮﯾﺎت اﻟ ُﺤ ْﻜﻢ
ﺑﺈﺻﺪار ﺗﺸﺮﯾﻌﺎت "ﺗﺤﺎرب اﻟﻌﺎدات واﻟﺘﻘﺎﻟﯿﺪ اﻟﻀﺎرة اﻟﺘﻲ ﺗﺤﻂ ﻣﻦ ﻗﺪر وﻛﺮاﻣﺔ اﻟﻤﺮأة" ]اﻟﻤﺎدة )(4)20ب([ ،وإﺧﻀﺎع ﻗﺎﻧﻮن
اﻟﻌﺮف ﻟﻠﺪﺳﺘﻮر واﻟﺘﺸﺮﯾﻊ ]اﻟﻤﺎدة  ،[174وﺗﺸﺬﯾﺐ وﺗﮭﺬﯾﺐ ﻋﺎدات وﺗﻘﺎﻟﯿﺪ اﻟﻤﺠﺘﻤﻊ اﻷﺧﺮى  ،اﻟﺘﻲ ﺗﻤﺜﻞ ﺣﺼﻨﮫ اﻟﻤﻨﯿﻊ واﻋﺘﺒﺎرھﺎ
ﻣﺼﺪراً ﻣﻦ ﻣﺼﺎدر ﻗﺎﻧﻮن ﺟﻨﻮب اﻟﺴﻮدان ]اﻟﻤﻮاد )(2)39 ،37 ،5ج()(5)173 ،(3)171 ،(1)126 ،ط( ،174 ،و.[(3)180
اھﺘ ّﻢ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ اﯾﻀﺎ ﺑﮭﺬه اﻟﻤﺴﺎﺋﻞ ﻓﻲ ﻏﺎﻟﺒﯿﺔ اﻟﻤﻮاد اﻟﻤﺬﻛﻮرة  ،وأﺑﺪى ﻣﻼﺣﻈﺎﺗﮫ ﻋﻨﮭﺎ  ،ﺧﺎﺻﺔ ﺑﺎﻟﻨﺴﺒﺔ ﻟﻠﻌﺎدات
واﻟﺘﻘﺎﻟﯿﺪ  ،ﺣﺘﻰ ﺗﻨﺴﺠﻢ ﻣﻊ اﻟﻘﺎﻧﻮن واﻟﺪﺳﺘﻮر .ھﺬه اﻷﺣﻜﺎم طﺎﻟﺒﺖ ﻛﻞ ﻣﺴﺘﻮﯾﺎت اﻟ ُﺤ ْﻜﻢ ﺑﺎﻻھﺘﻤﺎم ﺑﺎﻷﻣﻮﻣﺔ واﻟﻄﻔﻮﻟﺔ ،وﺗﻮﻓﯿﺮ
اﻟﻌﻨﺎﯾﺔ اﻟﻄﺒﯿﺔ ﻟﻠﺤﻮاﻣﻞ واﻟﻤﺮﺿﻌﺎت ﺑﺎﻋﺘﺒﺎر أﻧﮭﺎ ﺳﺘﻘﻠﱢﻞ ﻣﻦ ﻧﺴﺒﺔ وﻓﯿﺎت اﻷطﻔﺎل واﻟﺤﻮاﻣﻞ ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان  ،وأﻋﺘﺒﺎرھﺎ
اﻣﺮا ﻣﻠﺰﻣﺎ ﻟﺘﺤﻘﯿﻖ أﺣﺪ أھﺪاف اﻟﺘﻨﻤﯿﺔ اﻷﻟﻔﯿﺔ اﻟﺘﻲ ﺗ ّﻢ ﺗﺒﻨﯿﮭﺎ ﻓﻲ اﻟﺪﯾﺒﺎﺟﺔ .اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﯾﻤﻨﻊ أﯾﻀﺎ ً ﺗﻄﺒﯿﻖ ﻋﻘﻮﺑﺔ اﻹﻋﺪام
ﺑﺎﻟﻨﺴﺒﺔ ﻟﻠﺤﻮاﻣﻞ واﻟﻤﺮﺿﻌﺎت ]اﻟﻤﺎدة  .[(3)25وﻟﻜﻦ ﯾﻤﻜﻦ ﺗﻄﺒﯿﻖ ھﺬه اﻟﻌﻘﻮﺑﺔ ﻓﻰ اﻟﻤﺤﻜﻮم ﻋﻠﯿﮭﺎ ﺑﻌﺪ ارﺿﺎع طﻔﻠﮭﺎ ﻓﺘﺮة
ﻋﺎﻣﯿﻦ ﻛﺎﻣﻠﯿﻦ .
ﯾﻘﺮ اﻟﺪﺳžžžžžžﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴžžžžžžﻮدان ﺣﻖ اﻟﻤﺮأة ﻓﻲ اﻻﻣﺘﻼك؛ وﺣﻖ اﻷراﻣﻞ ﻓﻲ ورﺛﺔ أزواﺟﮭﻦ ﻓﻰ ﺣﺎﻻت اﻟﻮﻓﺎة
]اﻟﻤﺎدة  .[(6)26ھﺬه ﻣﺴžžﺄﻟﺔ إﯾﺠﺎﺑﯿﺔ وﻟﻜﻦ اﻟﺴžžﺆال ھﻞ ﻟﺪى اﻟﻤﺮأة اﻟﺤﻖ ﻓﻲ ورﺛﺔ واﻟﺪھﺎ ،وأﻗﺎرﺑﮭﺎ اﻵﺧﺮﯾﻦ ﻗﺮﯾﺒﻲ اﻟﺼžžﻠﺔ – ﻋﻠﻤﺎ ً
ﺑﺄن ﺗﻠﻚ اﻟﺤﻘﻮق ﺗﺘﻤﺘﱠﻊ ﺑﮭﺎ اﻟﻨﺴﺎء ﻓﻲ اﻹﺳﻼم؛ وﻣﻦ ﺛﻢ ﻣﻦ اﻷھﻤﯿﺔ ﺑﻤﻜﺎن ﻣﻨﺢ اﻟﻨﺴﺎء ھﺬا اﻟﺤﻖ ﻛﻤﺎ اﻟﺤﺎل ﺑﺎﻟﻨﺴﺒﺔ ﻟﻠﻤﺮأة اﻟﻤﺴﻠﻤﺔ...
أراﻣﻞ أﺑﻄﺎل اﻟﺤﺮوب ﯾﺴﺘﺤﻘﻦ أﯾﻀﺎ ً اﻟﻌﻨﺎﯾﺔ ﻣﻦ ﻗِﺒَﻞ اﻟﺤﻜﻮﻣﺔ ﻋﺒﺮ ﺗﺸﺮﯾﻌﺎت ﻣﻦ اﻟﻤﺠﻠﺲ اﻟﺘﺸﺮﯾﻌﻲ اﻟﻮطﻨﻲ  ،ﻟﺘﺼﺒﺢ ﻗﺎﻧﻮﻧﺎ ً ﻓﻌّﺎﻻً
ﻓﻲ ھﺬا اﻟﻤﻮﺿžžﻮع )اﻟﺠﺪول أ ،ﻓﻘﺮة  .(18ھﺬه اﻟﻔﻘﺮة ﻻ ﺗﺸžžﻤﻞ اﻷراﻣﻞ وﺗﺤﺮﻣﮭﻦ اﻟﺤﺼžžﻮل ﻋﻠﻰ ھﺬه اﻟﻤﻨﺎﻓﻊ – ھﺬه اﻟﺤﻘﯿﻘﺔ ﯾﻤﻜﻦ
ﺗﺼžžﺤﯿﺤﮭﺎ ﻷن ﻓﯿﮭﺎ ﺗﻤﯿﯿﺰ ،وﺗﻔﺘﺮض أﯾﻀ žﺎ ً أن اﻟﻨﺴžžﺎء ﻟﻢ ﯾﺸžžﺎرﻛﻦ ﻓﻲ ﺗﺤﺮﯾﺮ ﺟﻨﻮب اﻟﺴžžﻮدان ،وھﻮ اﻓﺘﺮاض ﯾﺘﻨﺎﻗﺾ ﻣﻊ دﯾﺒﺎﺟﺔ
اﻟﺪﺳžžžﺘﻮر .اﻟﻤﺠﻠﺲ اﻟﻮطﻨﻲ وﻣﺠﺎﻟﺲ اﻟﺘﺸžžžﺮﯾﻊ اﻟﻮﻻﺋﯿﺔ ﻟﺪﯾﮭﺎ ﻧﻔﺲ اﻟﺴžžžﻠﻄﺎت ﻹﺻžžžﺪار ﺗﺸžžžﺮﯾﻌﺎت وﻗﻮاﻧﯿﻦ ﺗﻨﻈﻢ اﺳžžžﺘﺨﺪام إﯾﺠﺎر
اﻷرض ،وﻣﻤﺎرﺳžžžﺔ اﻟﺤﻘﻮق اﻟﻤﺘﻌﻠﻘﺔ ﺑﺎﺳžžžﺘﻐﻼﻟﮭﺎ واﺳžžžﺘﺨﺪاﻣﮭﺎ )اﻟﺠﺪول ج ،اﻟﻔﻘﺮة  .(32وﻷن ﻣﺴžžžﻮدة اﻟﺪﺳžžžﺘﻮر ﺗﻨﺎدي ﺑﻤﺒﺪأ ﻋﺪم
اﻟﺘﻤﯿﯿﺰ ،ﻻﺑﺪ أن ﯾﻨﺴﺠﻢ أي ﺗﺸﺮﯾﻊ ﯾﺼﺪر ﻓﻰ ھﺬا اﻟﺸﺄن ﻣﻊ ﻣﺒﺪأ ﺗﻤﻜﯿﻦ اﻟﻨﺴﺎء و ﺣﺼﻮﻟﮭﻦ ﻋﻠﻰ ﺣﻖ اﻟﻤﺴﺎواة ﻓﻲ اﻻﻣﺘﻼك.
ﯾﻘﺮ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان ﺣﻖ اﻟﺰواج واﻷﺑﻮة واﻷﻣﻮﻣﺔ واﻟﻤﻮاطﻨﺔ ،وﯾُﻌﺮﱢف اﻟﺰواج ﻋﻠﻰ أﻧﮫ رﺑﺎط ﺑﯿﻦ
رﺟﻞ واﻣﺮأة ﻛﻼھﻤﺎ ﻓﻲ ﻋﻤﺮ اﻟﺰواج ،ﺑﺤﺮﯾﱠﺔ وﻗَﺒﻮل ﺗﺎم )اﻟﻤﺎدة .(19
ﯾﺘﻢ اﻟﺰواج ﺣﺴﺐ ﻗﻮاﻧﯿﻦ اﻷﺳﺮة  ،اﻟﺘﻲ ﺗﺤﻜﻢ اﻷطﺮاف اﻟﻤﻌﻨﯿﺔ؛ ﻋﻠﯿﮫ ﻓﺈن ھﺬه اﻷﺣﻜﺎم ﺗﺤﺘﺮم وﺗﺤﺎﻓﻆ ﻋﻠﻰ ﻗﻮاﻧﯿﻦ
اﻟﺰواج ﻣﺠﺘﻤﻌﺔ ،وﺑﺎﻟﺘﺎﻟﻲ ﻓﺈن ﺗﻌﺒﯿﺮ "ﻋﻤﺮ اﻟﺰواج" ﺳﯿﻌﺎﻟﺞ أي ﻋﺪم وﺿﻮح ﻓﻲ ھﺬا اﻟﺸﺄن؛ وإﻻﱠ ﻓﺈن اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﺳﯿﻘﻮم
ﺑﻤﻌﺎﻟﺠﺔ ﻣﺴﺄﻟﺔ اﻟﺘﻌﺒﯿﺮ "أي ﺑﺎﻟﻎ" ،وﯾُﻮﺿﺤﮫ ﺑﺪﻻً ﻣﻦ ﻛﻠﻤﺔ "أي ﺷﺨﺺ" اﻟﻌﺎﻣﺔ  .وﻓﯿﻤﺎ ﯾﺘﻌﻠﱠﻖ ﺑﺤﻘﻮق اﻟﻄﻔﻞ ﯾُﻮﺟﱢ ﮫ اﻟﺪﺳﺘﻮر
اﻻﻧﺘﻘﺎﻟﻲ ﺑﺄن أي طﻔﻞ/طﻔﻠﺔ ،ﻟﮫ اﻟﺤﻖ "ﻓﻲ أن ﯾﻌﺮف  ،وﯾﺘﻠﻘﱠﻰ اﻟﺮﻋﺎﯾﺔ واﻟﻌﻨﺎﯾﺔ ﻣﻦ واﻟﺪﯾﮫ/واﻟﺪﯾﮭﺎ" .. .إﻧﮫ ﻟﺸﻲء ھﺎم أن ﯾﺮد ﻓﻲ
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻛﻠﻤﺔ "واﻟﺪﯾﮫ/واﻟﺪﯾﮭﺎ" وﻟﯿﺲ "واﻟﺪ/واﻟﺪة" اﻟﻌﺎﻣﺔ  ،إذ إن اﺳﺘﺨﺪام ﺻﻔﺔ اﻟﺠﻤﻊ ﻟﻠﻜﻠﻤﺔ ﺗﻌﻨﻲ أن اﻟﻤﺴﺆوﻟﯿﺔ
واﻟﻌﻨﺎﯾﺔ ﺗﺠﺎه اﻟﻄﻔﻞ/اﻟﻄﻔﻠﺔ ﺗﻘﻊ ﻋﻠﻰ اﻻﺛﻨﯿﻦ ﻣﻌﺎ ً )اﻟﻮاﻟﺪﯾﻦ( ،وإن اﺳﺘﺨﺪام ﻣﻔﺮد اﻟﻜﻠﻤﺔ ﻓﻲ اﻻﺣﻮال اﻻﺧﺮي ﯾﻌﻨﻲ أن اﻷب أو اﻷم
ھﻮ اﻟﺸﺨﺺ اﻟﻤﻌﻨﻲ ﺑﺘﻮﻓﯿﺮ اﻟﺮﻋﺎﯾﺔ واﻟﻤﺴﺆوﻟﯿﺔ ...ﻛﻤﺎ أن اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻗﺪ ﺗﻨﺎول أﯾﻀﺎ ً ﺣﻖ وواﺟﺐ اﻟﻮاﻟﺪﯾﻦ ﻓﻲ ﺗﻨﺸﺌﺔ
أطﻔﺎﻟﮭﻢ ]اﻟﻤﺎدة  ، [(3)42إﻻﱠ أن ﻧﺼﻮص اﻷﺣﻜﺎم اﻟﺘﻲ ﺗﻨﺎوﻟﺖ اﻟﻤﻮﺿﻮع ﻟﻢ ﺗﻜﻦ دﻗﯿﻘﺔ ﺟ ﱠﺪاً وﻣﻨﺴﺠﻤﺔ ﻓﯿﻤﺎ ﯾﺘﻌﻠﻖ ﺑﻤﺴﺆوﻟﯿﺔ
اﻷﺑ ﱠﻮة واﻷﻣﻮﻣﺔ اﻟﻤﺸﺘﺮﻛﺔ ،إذ ﻣﻦ ﺣﻖ اﻟﻤﺮأة ﻓﻲ ﺟﻨﻮب اﻟﺴﻮدان  ،أن ﺗﻤﻨﺢ ﺟﻨﺴﯿﺘﮭﺎ ﻟﻄﻔﻠﮭﺎ/طﻔﻠﺘﮭﺎ ،ﻛﻤﺎ اﻻﻣﺮ ﻓﻲ ﺣﺎﻟﺔ اﻷب
]ﻣﺎدة .[48
وأﺧﯿﺮاً ﺳﺘﻜﻮن ﻧﺴﺒﺔ ﻋﻀﻮﯾﺔ اﻟﻨﺴﺎء ﻓﻲ اﻟﻤﺠﻠﺲ اﻟﺘﺸﺮﯾﻌﻲ وﻣﺠﺎﻟﺲ اﻟﺘﺸﺮﯾﻊ اﻟﻮﻻﺋﯿﺔ ] %25اﻟﻤﺎدة  ،58واﻟﻤﺪادة
 .[(6)168ھﺬه ﻛﻮﺗﺔ ﺗ ّﻢ ﺗﺤﺪﯾﺪھﺎ ﻟﺰﯾﺎدة ﻣﺸﺎرﻛﺔ اﻟﻤﺮأة ﻓﻲ اﻟﺤﯿﺎة اﻟﻌﺎﻣﺔ – وﯾﻤﻜﻦ اﻧﺘﺨﺎب ﻣﺰﯾﺪ ﻣﻦ اﻟﻨﺴﺎء ﺧﺎرج ھﺬا اﻟﻌﺪد .وﯾﻘﺮ
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اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﺑﺄن اﻟﻤﺠﻠﺲ اﻟﺘﺸﺮﯾﻌﻲ واﻟﻤﺠﺎﻟﺲ اﻟﺘﺸﺮﯾﻌﯿﺔ اﻟﻮﻻﺋﯿﺔ ﻟﺪﯾﮭﺎ ﺻﻼﺣﯿﺎت إﺻﺪار ﺗﺸﺮﯾﻌﺎت ﺗﺴﺎﻋﺪ وﺗﻌﻀﱢ ﺪ اﻟﻤﺮأة،
وﺳﯿﺎﺳﺔ اﻟﺠﻨﺪرة )اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﺮﺟﻞ واﻟﻤﺮأة( ،وﺣﻤﺎﯾﺔ اﻷم واﻟﻄﻔﻞ ،واﻟﻌﻨﺎﯾﺔ ﺑﺎﻟﻄﻔﻮﻟﺔ؛ ]اﻟﺠﺪول ج ،ﻓﻘﺮات  ،22 ،21و.[26
أﺧﯿﺮاً ،ﻧﺠﺪ أن ﻣﺴﻮدة اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان  ،ﻣﺴﻮدة ﺗﻌﻲ ﺑﺼﻮرة ﻛﺒﯿﺮة ﻣﻮﺿﻮع اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﺮﺟﻞ
واﻟﻤﺮأة ،وﺗﺬﻛﺮ ﺻﺮاﺣﺔً ﻛﻠﻤﺔ رﺟﻞ واﻣﺮأة ﺟﻨﺒﺎ ً إﻟﻰ ﺟﻨﺐ ،وﺗﺼﻒ ﻛﻠﻤﺔ "ﺷﺨﺺ" ﺑﺎﻟﻀﻤﯿﺮﯾﻦ "ﺣﻘﮫ" أو "ﺣﻘﮭﺎ" و"ﻧﻔﺴﮫ" أو
"ﻧﻔﺴﮭﺎ" و"ھﻲ" و"ھﻮ"؛ وﺑﺎﻟﺘﺎﻟﻲ أ ﱠدى ھﺬا اﻟﻮﺿﻮح اﻟﻰ ﺗﻼﻓﻲ أي ﻏﻤﻮض ﻓﻲ ﻓﮭﻢ اﻷﺣﻜﺎم اﻟﺘﻲ ﺗﻀﻤﻨﮭﺎ؛ ﻣﺜﺎﻻً ﻟﺬﻟﻚ إﺣﺪى
اﻟﻤﻮاد اﻟﻮاﺿﺤﺔ ﻓﻲ إظﮭﺎر اﻟﻮﻋﻲ ﻓﻲ ﻣﺴﺄﻟﺔ اﻟﺠﻨﺪرة ،وھﻰ اﻟﻤﺎدة اﻟﺘﻲ ﺗﻘﻮل" :ي ﺷﺨﺺ ﻣﺘﮭﻢ ﻟﮫ اﻟﺤﻖ ﻓﻲ اﻟﺪﻓﺎع ﻋﻦ ﻧﻔﺴﮫ أو
ﻧﻔﺴﮭﺎ ﺑﺸﺨﺼﮫ أو ﺑﻮاﺳﻄﺔ ﻣﺤﺎﻣﯿﮫ أو ﻣﺤﺎﻣﯿﮭﺎ اﻟﺬي ﯾﺨﺘﺎره/ﺗﺨﺘﺎره أو اﻟﺤﺼﻮل ﻋﻠﻰ اﻟﺪﻋﻢ اﻟﻘﺎﻧﻮﻧﻲ اﻟﺬي ﯾُﻘ ﱠﺪم ﻟﮫ أو ﻟﮭﺎ ﻣﻦ ﻗِﺒَﻞ
اﻟﺤﻜﻮﻣﺔ ﻓﻲ ﺣﺎﻟﺔ ﻋﺪم ﻣﻘﺪرﺗﮫ أو ﻣﻘﺪرﺗﮭﺎ ﻋﻠﻰ اﻟﺪﻓﺎع ﻋﻦ ﻧﻔﺴﮫ أو ﻧﻔﺴﮭﺎ ﻓﻲ ﺣﺎﻟﺔ اﻟﺠﺮاﺋﻢ اﻟﻜﺒﯿﺮة ]اﻟﻤﺎدة .[(6)23

ُ
اﻟﺨﻼﺻﺔ
اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب اﻟﺴﻮدان وﺛﯿﻘﺔ ﻣﺪرﻛﺔ وواﻋﯿﺔ ﻓﯿﻤﺎ ﯾﺘﻌﻠﱠﻖ ﺑﺎﻟﺠﻨﺪر )اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﻤﺮأة واﻟﺮﺟﻞ( .إذ ﯾﺤﻮي
أﺣﻜﺎﻣﺎ ً ﻗﻮﯾﺔ ﺗﻀﻤﻦ ﻣﺴﺎﻋﺪة اﻟﻤﺮأة واﻻرﺗﻘﺎء ﺑﺸﺄﻧﮭﺎ وﻣﻜﺎﻧﺘﮭﺎ  ،وﺗﺤﻘﯿﻖ اﻟﻤﺴﺎواة ﺑﯿﻦ اﻟﻤﺮأة واﻟﺮﺟﻞ ﻓﻲ دوﻟﺔ ﺟﻨﻮب اﻟﺴﻮدان
اﻟﺠﺪﯾﺪة؛ وﻟﻜﻦ ھﻨﺎﻟﻚ ﺟﻮاﻧﺐ ﺑﺴﯿﻄﺔ ﻻ ﺑُ ّﺪ ﻣﻦ ﻣﺮاﻋﺎﺗﮭﺎ ﻟﻤﺰﯾﺪ ﻣﻦ اﻟﺘﺄﻛﯿﺪ واﻟﺘﻮﺳﱡﻊ ﻓﻲ اﻟﺴﯿﺎﺳﺎت اﻟﻤﻄﻠﻮب ﻣﻤﺎرﺳﺘﮭﺎ ﻓﻲ ﻛﻞ
اﻷﺟﮭﺰة اﻟﺤﻜﻮﻣﯿﺔ ﺣﺘﻰ ﺗﺼﺒﺢ ﻣﺴﻮدﺗﮫ وﺛﯿﻘﺔ ھﺎﺋﻠﺔ ﺑﺤﻖ وﺣﻘﯿﻘﺔ.

اﻟﺘﻮﺻﯿﺎت
ﺑﻌﺪ اﻟﺘﺤﻠﯿﻞ اﻟﻤﺬﻛﻮر أﻋﻼه ،ﻧﻮرد ﻓﯿﻤﺎ ﯾﻠﻲ ﺑﻌﺾ اﻟﺘﻮﺻﯿﺎت ،اﻟﺘﻲ ﯾﻤﻜﻦ ﺗﺒﻨﱢﯿﮭﺎ ﺣﺘﻰ ﯾﺼﺒﺢ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب
اﻟﺴﻮدان ،ﻣﺴﻮدة ﺻﺪوﻗﺔ ﺑﺼﻮرة أﻛﺒﺮ ﻓﯿﻤﺎ ﯾﺘﻌﻠّﻖ ﺑﺎﻟﺠﻨﺪرة ،وﻣﺴﺎواة اﻟﻤﺮأة واﻟﺮﺟﻞ ،واﻟﺘﻮﺻﯿﺎت ھﻲ:
 .6ﻻﺑﺪ أن ﯾﺘﻀ žﱠﻤﻦ دﺳžžﺘﻮر ﺟﻨﻮب اﻟﺴžžﻮدان اﻻﻧﺘﻘﺎﻟﻲ
ﺗﺄﻛﯿﺪاً ﻋﻠﻰ ﺿžžžﺮورة ﺗُﻄﺒﱠﯿﻖ ﻛﻮﺗﺔ اﻟﻨﺴžžžﺎء ﻓﻲ ﻛﻞ
ﺗﻌﯿﯿﻨžžﺎت اﻟﻮظžžﺎﺋﻒ اﻟﻌžžﺎﻣžžﺔ ﻓﻲ اﻷﺟﮭﺰة اﻟﻤﻨﺘﺨﺒžžﺔ،
ﺑﻤžžﺎ ﻓﻲ ذﻟžžﻚ اﻟﮭﯿﺌžžﺔ اﻟﻘﻀžžžžžžžžﺎﺋﯿžžﺔ ،وأﺟﮭﺰة ﺗﻄﺒﯿﻖ
اﻟﻘﺎﻧﻮن واﻟﺘﻌﯿﯿﻨﺎت اﻟﺘﻨﻔﯿﺬﯾﺔ اﻷﺧﺮى.
 .7ﻻﺑﺪ ان ﯾﺮاﻋﻲ دﺳžžﺘﻮر ﺟﻨﻮب اﻟﺴžžﻮدان اﻻﻧﺘﻘﺎﻟﻲ
ﺗﻐﯿﯿﺮ اﻟﻜﻠﻤﺎت اﻟﻤﺴﺘﺨﺪﻣﺔ ﻓﻲ ﺣﺎﻟﺔ ﺗﻮظﯿﻒ اﻟﻨﺴﺎء
ﻓﻲ اﻟﺠﮭﺎز اﻟﻘﻀžžžžﺎﺋﻲ ،ﺣﺘﻰ ﻻ ﯾﻈﮭﺮ ﻣﻦ اﻟﺴžžžžﯿﺎق
أن اﻟﻨﺴžžžžﺎء أﻗﻞ ﺟﺪارة ،أو اﺳžžžžﺘﻘﺎﻣﺔ ،أو ﺻžžžžﺪﻗﺎ ً أو
ﻣﺤﺎﺑﺎة.
 .8اﻟﺘﻌﯿﯿ ﻨﺎت ﻓﻲ اﻟﻤﺤﻜ ﻤﺔ ا ﻟﺪﺳžžžžžžžﺘﻮر ﯾﺔ أو اﻟﻤﺤﻜ ﻤﺔ
اﻟﻌﻠﯿžžﺎ )أﯾّﮭﻤžžﺎ ﯾﺘﻢ اﺧﺘﯿžžﺎره( ﯾﺠžžﺐ أن ﯾُﺮاﻋَﻰ ﻓﯿﮭ žﺎ
ﺗﺄﻛﯿﺪ اﻻﻟﺘﺰام ﺑﻜﻮﺗﺔ اﻟﻤﺮأة
 .9اﻟﺠﺪول )أ( ،ﻓﻘﺮة  ،18ﯾﺠﺐ ﺗﻌﺪﯾﻠﮭﺎ ﻟﺘﺸﻤﻞ
اﻟﻔﻮاﺋﺪ اﻟﺘﻲ ﺗﺴﺘﺤﻘﮭﺎ اﻷراﻣﻞ وأطﻔﺎل اﻷﺑﻄﺎل
ﺿﺤﺎﯾﺎ اﻟﺤﺮب.
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ﯾﺠﺐ ﻋﻠﻰ ﺣﻜﻮﻣﺔ ﺟﻨﻮب اﻟﺴﻮدان أن ﺗﺘﺒﻨﱠﻰ آﻟﯿﺎت
ﺣﻘﻮق اﻹﻧﺴﺎن اﻟﻌﺎﻟﻤﯿﺔ ذات اﻟﺼﻠﺔ اﻟﺘﻲ واﻓﻘﺖ أو
ﺻﺎدﻗﺖ ﻋﻠﯿﮭﺎ ﺟﻤﮭﻮرﯾﺔ اﻟﺴﻮدان.
ﯾﺠﺐ أن ﯾﻨﺺ دﺳžžžžﺘﻮر ﺟﻨﻮب اﻟﺴžžžžﻮدان اﻻﻧﺘﻘﺎﻟﻲ
ﻋﻠﻰ ﻣﻨﻊ اﻟﺘﻤﯿﯿﺰ اﻟﻤﺒﺎﺷﺮ وﻏﯿﺮ اﻟﻤﺒﺎﺷﺮ.
ﯾﺠﺐ أن ﯾﻤ ﱢﻜﻦ دﺳžžžžﺘﻮر ﺟﻨﻮب اﻟﺴžžžžﻮدان اﻻﻧﺘﻘﺎﻟﻲ
أي ﺿžžžﺤﯿﺔ أن ﯾﺘﻘ ﱠﺪم ﺑﺸžžžﻜﻮاه ﻓﻲ أي ﻗﻀžžžﯿﺔ ﺗُﻨﺘﮭَﻚ
ﻓﯿﮭﺎ ﺣﻘﻮق اﻹﻧﺴžžžžžžﺎن ،ﻣﻊ ﺣﻘﱢﮫ ﻓﻲ ﺗﻘﺪﯾﻢ اﻟﻘﻀžžžžžžﯿﺔ
ﺑﻨﻔﺴžžžžžﮫ أو ﻧﻔﺴžžžžžﮭﺎ أو ﺑﻮاﺳžžžžžﻄﺔ ﺷžžžžžﺨﺺ آﺧﺮ ،أو
ﻣﻨﻈﱠﻤﺔ أو ﻣﺠﻤﻮﻋﺔ أﺷﺨﺎص.
ﺿžžžžﺮورة أن ﯾﺘﻀžžžžﻤﻦ دﺳžžžžﺘﻮر ﺟﻨﻮب اﻟﺴžžžžﻮدان
اﻻﻧﺘﻘﺎﻟﻲ ﺣﻘﺎ ً  ،ﯾﻠﻐﻲ ﺑﻤﻮﺟﺒﮫ رﺳžžžžžžžﻮم اﻟﻤﺤﺎﻛﻢ ﻓﻲ
ﻗﻀﺎﯾﺎ اﻧﺘﮭﺎك ﺣﻘﻮق اﻹﻧﺴﺎن.
ﻻﺑﺪ أن ﯾﺘﻀ žﱠﻤﻦ دﺳžžﺘﻮر ﺟﻨﻮب اﻟﺴžžﻮدان اﻻﻧﺘﻘﺎﻟﻲ
ﻧﺼﺎ ً ﯾﺆ ﱢﻛﺪ ﻋﻠﻰ زﯾﺎدة ﻛﻮﺗﺔ اﻟﻤﺮأة إﻟﻰ  %30ﻋﻠﻰ
اﻷﻗﻞ.

 .10ﯾﺠﺐ أن ﯾﺘﻀ ﱠﻤﻦ اﻟﺪﺳﺘﻮر اﻻﻧﺘﻘﺎﻟﻲ ﻟﺠﻨﻮب
اﻟﺴﻮدان ﺗﻌﺮﯾﻔﺎ ً واﺿﺤﺎ ً ﻟﻠﺘﻌﺒﯿﺮ "ﻋﻤﺮ اﻟﺰواج".
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