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Total number
1. of Substantive
Articles

201 substantive Articles with the
words:- woman appearing twice,
women - 12 times,

gender - nine times

girl - 0

There is definitely a need
for the DTC-ROSS to include
provisions that nurture and
protect the girl child. There
is need to recognise the
special hurdles that exist in
the way of the advancement
of the girl child.

2. Citizenship

Article 45(1-6)

(1) Every person born to a South
Sudanese mother or father shall
have an inalienable right to enjoy
South Sudanese citizenship and
nationality.

(2) Citizenship is the basis of equal
rights and duties for all South
Sudanese.

(3) Every citizen shall enjoy all the
rights guaranteed by this
Constitution.

(4) The law shall regulate
citizenship and naturalization; no
naturalized citizen shall be
deprived of his or her acquired
citizenship except in accordance
with the law.

(5) A South Sudanese national may
acquire the nationality of another
country as shall be prescribed by
law.

(6) A non-South Sudanese may
acquire the nationality of South
Sudan by naturalization as shall be
prescribed by law.

1. There is no categorical
mention of dual
citizenship and hence
the question arises as to
what South Sudanese
who have gained other
citizenship over the
years will do. The issue
requires a categorical
answer in order that a
person born South
Sudanese does not lose
their South Sudanese
citizenship.

2. Itisleft to conjecture
whether Section 1 of this
Article in the DTC-ROSS
implies that a South
Sudanese retains their
citizenship under all
circumstances. This
therefore needs specific
clarification.

3. Itwould be useful to
reflect on how these




sorts of cases have been
handled in courts in
order to make a clear
representation of what
the position should be.

Rights of
Women

[equality
+25%
guarantee +
legislative
change + pay]

Article 16

(1) Women shall be accorded full
and equal dignity of the person
with men.

(2) Women shall have the right to
equal pay for equal work and other
related benefits with men.

(3) Women shall have the right to
participate equally with men in
public life.

(4) All levels of government shall:
(a) promote women participation
in public life and their
representation in the legislative
and executive organs by at least
twenty-five per cent as an
affirmative action to redress
imbalances created by history,
customs, and traditions;

(b) enact laws to combat harmful
customs and traditions which
undermine the dignity and status of
women; and

(c) provide maternity and child
care and medical care for pregnant
and lactating women.

(5) Women shall have the right to
own property and share in the
estates of their deceased husbands
together with any surviving legal
heir of the deceased.

Exactly similar
provisions in both
documents.

Equality between the
sexes is expressly
indicated.

. A 25% minimum quota

for participation of
women is expressly
provided for. This
means there is scope
for this quota to be
increased upwards in
the Transitional
Constitution.

The advocacy and
activism of women
should focus on
increasing the 25%
minimum quota to a
more preferred level.
The debate among
IGAD states is for a
50:50 representation of
the sexes in public life.

. The provision of

maternity and child
care as well as medical
care for pregnant
women is extremely
essential to raising the
standards of living of




women. There is
urgent need for
preparation of a Bill
and strategy to achieve
the healthcare
indicated and of
quality.

6. There is need for
research to establish
the extent of equality
enjoyed by women in
relation to men under
the ICSS as a basis for
improvement of the
implementation of the
adopted Transitional
Constitution.

Article 9(3)

The words "...an integral
part of this Bill...” do not
require that the rights and
freedoms in question are
necessarily included.
Women need to insist on the
wording being strengthened
to read ... shall be a part of
this Bill insofar as they

Application | All rights and freedoms enshrined
. . : : promote the already stated
of ratified in international human rights . L
) . . aims of the Constitution... In
international | treaties, covenants and .
. . . this way they become
instruments | instruments ratified or acceded to :
. accessible for women to use
by the Republic of South Sudan o
shall be an integral part of this Bill to lay claim in courts should
" | the need arise. Otherwise,
courts will easily state that
‘an integral part of the Bill’
does not mean they are
required to pay attention to
the same.
Article 15
Right to
Found a Every person of marriageable age The word ‘marriageable age
Family shall have the right to marry a is not defined in both

person of the opposite sex and to

documents and certainly




found a family according to their
respective family laws, and no
marriage shall be entered into
without the free and full consent of
the man and woman intending to
marry.

needs definition to avoid
ambiguities. Participants to
this Women'’s Conference
proposed 18 years and no
less.

Article 21(3)
Restriction This takes into account the
No death penalty shall be executed | . :
on Death Ubon a breenant or lactatin rights of unborn children
Penalty - p pres & and recognises the child
: woman, save after two years of . )
Lactating . bearing and nurturing roles
lactation.
mothers. of women.
Article 31
There is need to conduct an
All levels of government shall : : .
: : audit of the period since the
promote public health, establish, .
1 . ICSS and establish whether
rehabilitate and develop basic . .
: . S the right to primary health
Healthcare medical and diagnostic institutions . .
. . care has been a reality. This
and provide free primary health .
. can then inform law and
care and emergency services for all . .
" policy development in the
citizens. : .
new dispensation.
In order to improve the
Transitional Constitution it
is suggested that this right
be made the right to free
. 1 ducati tth
Article 29(1) compulsory education at the
primary level and where
Right to L . ossible secondary. Left as it
St tC Education is a right for every b y
Education . is, the government has no
citizen and all levels of government .
. . duty to ensure that its
shall provide access to education .
No : PR citizens are educated but
N without discrimination as to .
discriminatio relicion. race ethnicity health places the responsibility on
n ston, ! Y, the citizen to demand the

status including HIV/AIDS, gender
or disability.

satisfaction of this right
from the government. Not
many citizens will have the
wherewithal to demand this
right in the correct forums
and in such strong terms as




to compel government to
act.

Education is very important
for the welfare of women
and hence the right should
be free and compulsory to
ensure the emergence of a
group of South Sudanese
girls who are educated.

It is also imperative to carry
out an audit of whether
South Sudanese have
claimed this right since the
ICSS and the initiatives the
government has put in place
to facilitate the enjoyment
of this right.

Environment

Article 41(1-4)

(1) Every person or community
shall have the right to a clean and
healthy environment.

(2) Every person shall have the
obligation to protect the
environment for the benefit of
present and future generations.
(3) Every person shall have the
right to have the environment
protected for the benefit of present
and future generations, through
appropriate legislative action and
other measures that: (a) prevent
pollution and ecological
degradation; (b) promote
conservation; and (c) secure
ecologically sustainable
development and use of natural
resources while promoting rational
economic and social development
So as to protect genetic stability
and bio-diversity.

(4) All levels of government shall
promote energy policies that will

Given their intensive
interaction with the
environment in the course
of performing their role as
nurturers and carers of
families and other members
of the household, women
have a real interest in the
protection of the
environment and the
sustainable use of its
resources. Women need the
safe continued supply of
firewood or other natural
resource for cooking, the
safe use of water sources,
etc. There is therefore need
for the right to a clean and
health environment to be
backed up by proper
legislation and a national
environmental authority
that has oversight over the
issues pertaining to the
environment. Such an
organisation would ensure




ensure that the basic needs of the
people are met while protecting
and preserving the environment.

that gender continues to be
influential as a tool of
analysis in the
determination of the use of
the environment.

Protection of
consumer
rights

No substantive article in the Bill of
Rights

There is need for the
inclusion of a clause on
protection of consumer
rights given that often rogue
manufacturers or service
providers get away with
sub-standard services. This
is an inconvenience to
women many of who do not
have a regular income and
hence requires that the little
money they have is well
spent on quality goods and
services.

10.

Access to
Justice/
Legal Aid

Article 19(6)

Any accused person has the right to
defend himself or herself in person
or through a lawyer of his or her
own choice or to have legal aid
assigned to him or her by the
government where he or she
cannot afford a lawyer to defend
him or her in any serious offence.

The emphasis for what
appears to be a compulsory
legal aid is only in serious
offences. The word serious
offence is not defined. But
more importantly there is
need for a national legal aid
scheme for persons who are
poor. This is because the
matters that really affect the
welfare of women are their
children, marriage, divorce,
succession, and inheritance.
In these cases, women may
lack money to file cases in
court for determination of
the issues and hence may
become heavily
disadvantaged and even
impoverished or
disinherited because of lack
of filing and legal fees. It is
therefore important that a
national legal aid scheme is
instituted.




There is need for an audit of
how this provision has been
implemented under the
ICSS. What structures and
strategies have been putin
place to implement this and

Guidin .
1cing have women felt the trickle
Principles
i down of the common wealth
for Article 168 (6) of South Sudan so far
Development | National wealth and other '
and resources shall be allocated in a .
. . There is need for the
Equitable manner that will enable each level .
. . . budgeting process to be
Sharing of of government discharge its legal
- e made gender aware so that
11 Common and constitutional responsibilities WOMen CAN ACCEsS
" | Wealth and duties and ensure that the .
. . L resources without the
quality of life and dignity of all the
. hurdles there usually are.
people are promoted without
e Indeed women and men
[no discrimination on grounds of .
C . o . _— access resources in different
discriminatio | gender, religion, political affiliation, .
. . ways and this factor should
n of women ethnicity, language or locality. . .
. - not be ignored in the
in allocation .
and sharing] process of allocation and
distribution of resources.
This would enable the
government to put in place
appropriate measures that
ensure women benefit from
the common wealth.
[Culture] The operation of culture and
custom is given express
a. Article 33 recognition in both
documents. The question
Ethnic and cultural that requires answering is
communities shall have the to what extent it influences
right to freely enjoy and court decisions where the
Place of develop their particular matter concerns the
cultures. Members of such personal law of women.
12. | culture/ s . o
custom communities shall have the There is need to gain insight

right to practice their beliefs,
use their languages, observe
their religions and raise their
children within the context of
their respective cultures and
customs in accordance with this
Constitution and the law.

into the statistics and trends
of presiding magistrates and
judges in order to tighten
the loopholes. In any event,
both constitutions expressly
recognise the rights of
women to inherit property
and it would therefore be




b. Article 38(1)(f)

All levels of government shall:
(f) protect, preserve and
promote the cultures of the
people which enhance their
human dignity and are
consistent with the
fundamental objectives and
principles set out in this
Chapter.
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[Custom]

a. Article 5(b)

The sources of legislation in
South Sudan shall be: ... (b)
customs and traditions of the
people;

b. See Article 16 outlined above
c. Article 123 (1)

Judicial power is derived from the
people and shall be exercised by
the courts in accordance with the
customs, values, norms and
aspirations of the people and in
conformity with this Constitution
and the law.

d. Article 128(2)(b)

The Supreme Court shall
exercise competences as
follows: ... (b) be the court of
final judicial instance in respect
of any litigation or prosecution
under National or state law,
including statutory and
customary law;

important to establish the
sort of decisions that have
been made in court.

There is need for a
statement in the
Transitional Constitution
that indicates that no law
will operate to negate the
rights of women already
stated in the Bill of Rights or
in any other clause in the
Constitution. This would
mean that the courts would
have to uphold the rights of
women that are expressly
stated.

For this reason, there is
need for the Bill of Rights to
specifically contain
provisions that directly
address the issues that
women face. For instance, if
FGM is a widely
acknowledged practice that
women are opposed to, then
this should expressly be
included in the Bill of Rights
in order that there is no
ambiguity that may arise
from interpretation of
statutory law with reference
to customary law.

Resolving the stalemate that
may arise from the
operation of customary law,
which is expressly
recognised by the
Constitution as a source of
law, is important given that
all levels of government are
enjoined to be cognisant of
the tenets of customary




e. Article 165(6)(i)

The objects of local government
shall be to: ...acknowledge and
incorporate the role of
Traditional Authority and
customary law in the local
government system;

f. Article 166(1-3)

(1) The institution, status and role
of Traditional Authority, according
to customary law, are recognised
under this Constitution.

(2) Traditional Authority shall
function in accordance with this
Constitution, the state constitutions
and the law. (3) The courts shall
apply customary law subject to this
Constitution and the law.

g. Article 170(7-9)

Rights in land and resources
owned, held or otherwise acquired
by the Government shall be
exercised through the appropriate
or designated level of government
which shall recognize customary
land rights under customary land
law. (8) All levels of government
shall institute a process to
progressively develop and amend
the relevant laws to incorporate
customary rights and practices, and
local heritage. (9) Customary
seasonal access rights to land shall
be respected, provided that these
access rights shall be regulated by

including at the level of local
government.

10




the respective states taking into
account the need to protect the
environment, agricultural
production, community peace and
harmony, and without unduly
interfering with or degrading the
primary ownership interest in the
land, in accordance with customary
law.

Article 56

(1) The National Legislative

The DTC-ROSS does not
expressly mention the 25%
quota mentioned by the
ICSS but it is implied in the
wording that retains the
Legislative Assembly intact
upon gaining independence

Composition | Assembly shall consist of: and in the interim period.
of the (a) all members of the Southern Women may wish to ensure
13. | Assembly Sudan Legislative Assembly; and that the 25% quota is
(b) all South Sudanese who were expressly indicated even if it
[25% quota] members of the National Assembly | amounts to repetition.
of the Republic of Sudan, by virtue
of their membership in that In addition, there is need for
Assembly. the 25% figure to be
interrogated and reflected
upon with particular regard
to whether it could and
should be revised upwards.
Article 162(7)
In fulfillment of the principle of
affirmative action, women shall be
State Organs .
allocated at least twenty-five per
cent of the seats and positions in The remark in No. 13 above
14. | [25% + o : .
competitive each legislative and ee}ch executive | applies here.
seats] organ Qf each st‘:ite,. without
prejudice to their right to compete
for the remaining seats and
positions in such organs.
Establishme | Article 109(3) The remark in No. 13 above
15 ntofthe applies here too
" | Council of The President shall ensure that at '
Ministers least twenty-five percent of

11




members of the Council of

[tis very important to note

[25%] Ministers are women. the Ministry portfolios that
women are given to
determine whether they are
being treated as equals. The
trend has been one of
tokenism in many countries
where women are relegated
to the so called low profile
ministries which do not
concern allocation of
resources, the military,
foreign affairs etc

Article 113(3)

Appointment

and Removal | Ministers of the National

of Ministers | Government shall be selected with

16. | [inclusivity due regard to the need for Remarks as in No. 15 above
in selection inclusiveness based on integrity,

based on competence, ethnic and regional

..gender] diversity and gender.

This clause makes it
possible for women to join
political parties they wish
to. Political parties are the
necessary vehicles through

Freedom of which women can fill the

Assembl i 259 ota and hence it is

Y | Article 25(3)(a) 25% quc
and imperative that they are
Association L . able to join political parties
No association shall function as a : Jomn pot p
s . without let or hindrance.
political party at the National or . .
. This prevents politics from
17. state level unless it has: : .
[no . : being an exclusively male
.. ... | (a)its membership open to any .
discriminatio : . domain.
nin South Sudanese irrespective of
. religion, gender, ethnic origin or
membership .
L place of birth;
to political
parties]

It is essential for
investigations to be carried
out to determine the ease
with which women can join
influential political parties

12




and the positions they
occupy in the party.

18.

The Judiciary
of Southern
Sudan

[substantial
representatio
n of women]

Article 123(6)

There shall be a substantial
representation of women in the
Judiciary having regard to
competence, integrity, credibility
and impartiality.

This provision is obviously
premised on the fact that
there have to be enough
qualified women in order to
be considered for the
available positions. There is
therefore need to examine
the hurdles that there may
in the education of girls in
the legal field or
post-secondary school
education.

There is also need to carry
out an audit of how many
women there are in the legal
field and available to take
positions.

19.

Judicial
power

Article 123(5)(e)

In adjudicating cases of both civil
and criminal nature, the courts
shall, subject to the law, apply, inter
alia, the following principles: ... (e)
substantive justice shall be
administered without undue
regard to technicalities.

This requirement is
important because it enjoins
the courts to listen and
adjudicate on matters
without allowing frivolous
and minor issues to cause
the case to fail on technical
grounds. This is important
because many times
persons who are influential
get away with impunity on
technicalities, which is
disadvantageous to poor
persons including women.
When cases are thrown out
of court on technicalities it
means the case may be
brought back when the
error is corrected or may
not be brought back if it was
a final determination. There
is therefore the possibility
that women may suffer

13




injustice when their matters
are thrown out as such.
Hence the important of this
provision and the need to
expand the scope of the
basis that should inform
adjudication of cases and
interpretation of the law.

No provision is made for
state judiciaries. Only state
executives and legislative
assemblies are provided for.
Under the Transitional
Constitution the Judiciary is
expected to be centralised.

In this case, the rulings that

Stat_e_ are made by the Supreme
Judiciary :
[substantial Court in matters that
20. .| No corresponding provision directly affect the rights and
representati .
well-being of women would
on of >
have application throughout
women)| .
the Country. It is therefore
important that the Judiciary
is sensitised and made
gender aware and
particularly reminded of the
rights of women as per the
Transitional Constitution.
Article 123 (5) (a)
The Judiciary
of Southern In adjudicating cases of both civil
Sudan and criminal nature, the courts
21 shall, subject to the law, apply, inter | This clause reiterates the
' alia, the following principles: remarks in No. 20 above.
[justice (a) justice shall be done to all
regardless of | irrespective of their social, political
gender] or economic status, gender, religion
or beliefs;
22 Independent | Article 142(3) The DTC-ROSS greatly
" | Institutions improves upon the position

14




and
Commissions
[25%]

The National Government shall
ensure that at least twenty-five
percent of the membership of each
of these institutions and
commissions shall be women.

of the ICSS given that it
specifies that the 25%
pertains to each and every
commission and institution
as opposed to the aggregate
sum of all the institutions
indicated in the ICSS.

It will be necessary to carry
out an audit after the
ratification of the
Transitional Constitution to
establish whether this
provision is being
implemented as required.

Functions of

Itis to be expected that the
Anti-Corruption
Commission will be effective
in combating corruption
because various researches
have proved that the effects
of corruption are much

the (Anti- more extreme on the poor
Corruption) | Although Article 144 (1) (a-d)) poor,
. ) many of who are women.
talks about the various functions of o .
L. : . . The elements indicated in
Commission | the Anti-Corruption Commission,
23. : . the ICSS are however
[combat there is no corresponding .
- . expected to be tackled in the
..gender provision concerning gender L . .
T civil service regulations
discriminatio | issues. . .
- . given that nepotism,
n in public .
e el i favouritism, gender
institutions] P
discrimination etc reduce
the chances of women being
gainfully employed. There is
need for vigilance on the
existence and practice of
these vices.
Article 139(1)(i) This provision requires the
- . civil service to apply
Afﬂ.rm?twe (1) The Civil Service shall be affirmative action measures
action in . ) . .
governed by, inter alia, the in recruitment of personnel
24. | employment
in the Civil following values and principles: in order that the faces of
Service ...(1) Civil Service shall be broadly South Sudan are

representative of the people of
South Sudan, with employment and

represented. There is urgent
need to carry out an audit to

15




personnel management practices
based on ability, objectivity, fair
competition for jobs, and the need
to redress any imbalances of the
past to achieve broad
representation through affirmative
action;

ensure that current
employment statutes
comply with this directive
and that the issue of
maternity leave is catered
for so that women do not
lose their positions upon
going on maternity leave.

An audit also needs to be
carried out to assess the
measures that have been
put in place under the ICSS
in order to comply with this
directive and therefore
establish what the hurdles
are or have been.

Basic Values

Article 139(1)(d)

The remark in No. 24 above
applies.

and (1) The Civil Service shall be
Guidelines governed by, inter alia, the .
. . . o There is need for an
for Civil following values and principles: ... . .
. ; . empirical audit of whether
Service (d) services shall be provided to all . o
25. - ) . . this provision in the ICSS
[services persons impartially, fairly, .
. . . . has been adhered to in
provided equitably and without bias or . .
R . order to provide a basis for
to all discrimination on the basis of .
. . - . : the Transitional
irrespective | religion, ethnicity, region, gender, N
of gender] health status or physical disability; Constitution to be
| implemented accordingly.
Article 165 (6)(h)
Local
Government | (6) The objects of local government
shall be to: ... (h) ensure gender .
. e The remark in No. 24 above
[ensure mainstreaming in local .
26. applies here too.
gender government;
mainstreami
ng in Local
Government]
= Official Article 6 (1-2) Clearly, the DTC-ROSS
language makes only English the
27 (1) All indigenous languages of official working language

South Sudan are national languages
and shall be respected, developed
and promoted. (2) English shall be

and language of instruction.
There is need to answer the
question whether anything

16




the official working language in the
Republic of South Sudan, as well as
the language of instruction at all
levels of education.

is lost through this. Would
this be prejudicial to women
in any substantive way? If
so, there is need to advocate
the retention of Arabic as an
official working language
and language of instruction.

* Coming There is no mention of the word
into Force | Arabic in this Constitution
[referenc
eto
masculine
gender in
Arabic
text also
refers to
women|
Given that the operations of
the armed forces are still
current in South Sudan,
particularly in the lead up to
and after independence, it is
essential that the Code of
Code of . .
Conduct include the issue of
Conduct for | Does not make reference to gender
28. . gender based sexual
the Armed based violence ) e X
violence in line with UN
Forces . . .
Security Council Resolution
1820. There is need for the
armed forces to avoid
perpetrating acts of sexual
violence on women and
girls.
Process for This clause ensures that
. . Article 201(1)(c .
achieving the (1)(c) when the time comes for
Permanent . e s making the permanent
L [National Constitutional e TIep
29. | Constitution constitution, that women
Conference for the Permanent o )
of the — are necessarily involved in
. Constitution Process]
Republic of the process.
South Sudan.

17




(1) Upon the presentation of the
Draft Constitutional Text and
Explanatory Report by the
Commission, the President of the
Republic shall, after consultation
with relevant stakeholders,
constitute and convene a National
Constitutional Conference
comprising delegates representing
the following categories:- ....(c)
women organizations;

It is however important that
women are also among the
relevant stakeholders
consulted by the President
even before the National
Constitutional Conference is
convened, in order that they
are part of the process
through and through rather
than recipients of decisions
made prior to the National
Conference.

30.

Monitoring
mechanism
for women'’s
issues e.g.
gender
commission
or specific
brief to
Human Rights
Commission

None

There are several rights and
freedoms indicated for
women in the DTC-ROSS. It
is imperative that a body
such as a gender
commission is included as a
Constitutional Commission
to monitor the
implementation of the
constitution as regards
gender issues.

It would also conduct the
researches and audits that
have severally been
indicated in many of the
remarks made above.
Otherwise, it is likely that
the gains made by women in
the letter of the Transitional
Constitution will be frittered
away or rendered obsolete
in practice.
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Suggestions and comments regarding the
Integration of Gender Equality and International Law for the permanent

Constitution of the Republic of South Sudan

Topic Constitutional Article Issues/Comments
gender equality | Preamble - "Committed to The preamble could recognize that past
establishing a decentralized inequality of women and note that the

democratic multi-party system of | constitution is designed to promote affirmative
governance in which power shall | measures to rectify past discrimination and

be peacefully transferred and to | inequality in political representation. "Recalling
upholding values of human our long and heroic struggle [...] Recognizing
dignity and equal rights and the past inequity of women and committed to
duties of men and women. promoting the actual implementation of equal

rights for women and men and taking steps to
eliminate disadvantages that still exist."
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international law

Article 5 - Sources of legislation
in South Sudan shall be: (a) this
Constitution; (b) customs and
traditions of the people; (c) the
will of the people; (d) any other

relevant source.

Consider adding in "relevant international law
and custom" as a source as well. This should
include the standards from the Maputo Protocol
as Sudan is a signatory to the Protocol. Since
Sudan has not ratified the protocol they are not
bound by the explicit obligations, but as a
signatory, they CANNOT take any actions that
undermine the object and purpose of the treaty.

international law

Article 9(3) - All rights and
freedoms enshrined in
international human rights
treaties, covenants and
instruments ratified or acceded to
by the Republic of South Sudan

shall be an integral part of this
Bill.

change "integral" to "govern the interpretation
of this Bill." This change would give more
weight to international standards in defining
these rights.

gender equality

Article 14 - All persons are equal
before the law and are entitled to
the equal protection of the law
without discrimination as to race,
ethnic origin, color, sex,
language, religious creed, political
opinion, birth, locality or social
status.

Add second patragraph: "Equality includes the
full and equal enjoyment of all rights and
freedoms. To promote the achievement of
equality, legislative and other measures designed
to protect or advance persons, or categories of
persons, disadvantaged by unfair discrimination
may be taken."

prevention of
underage
marriages

Article 15 - Every person of
marriageable age shall have the
right to marry a person of the
opposite sex and to found a
family according to their
respective family laws, and no
marriage shall be entered into
without the free and full consent
of the man and woman intending
to marry.

Add " No person shall enter matriage under the

age of 18 years."

gender equality

Article 16 (1) - Women shall be
accorded full and equal dignity of
the person with men.

The language of "full and equal dignity" is
potentially confusing and should be changed to
something simple and clear guaranteeing gender
equality - such as "All women and men shall
have equal rights."
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gender equality | Article 16 (1) Consider adding in a definition of
discrimination against women modeled on
CEDAW article 1 such that Article 16(1) also
includes the language that "'discrimination
against women' shall mean any distinction,
exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status,
on a basis of equality of men and women, of
human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any
other field."
gender equality | Article 16 (2) - "Women shall
have the right to equal pay for
equal work and other related
benefits with men."
gender equality | Article 16 (3) - "Women has have
the right to participate equally in
public life."
gender equality | Article 16 (4) - All levels of CEDAW General Recommendation #23 on
government shall: (a) promote Article 7 (Political and Public life) suggests that
patticipation in public life and the "number" should ideally be at 30-35%.
their representation in the Change the 25% to 35%.
legislative and executive organs
by at least twenty-five percept as
an affirmative action to redress
imbalances created by history,
customs, and traditions."
gender equality | Article 16(4)(b) - "enact laws to Use the Maputo Protocol language on this - it's

combat harmful customs and
traditions which undermine the
dignity and status of women;"

more comprehensive - "enact laws to modify
the social and cultural patterns of conduct of
women and men through public education,
information, education and communication
strategies, with a view to achieving the
elimination of harmful cultural and traditional
practices and all other practices which are based
on the idea of the inferiority or the superiority
of either of the sexes, or on stereotyped roles

for women and men."
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gender equality

Article 16(4)(c) - "provide
maternity and child care and
medical care for pregnant and

lactating women."

This could be more inclusive so as to include
the medical and health care calibrated against
the actual needs of women. "All levels of
government shall ensure that government
programs are responsive to the specific needs of
women, including the provision of maternity
and child care and medical care for pregnant
and lactating women."

gender equality | Article 16 (5) - "Women shall

have the right to own property

and share in the estates of their

deceased husbands together with

any surviving legal heir of the

deceased.”

Right to litigation | Article 20 - The right to litigation | Consider adding the following language

shall be guaranteed for all "Anyone listed in this section has the right to

persons; no person shall be approach a competent court, alleging that a

denied the right to resort to right in the Bill of Rights has been infringed or

courts of law to redress threatened, and the court may grant appropriate

grievances whether against relief, including a declaration of rights. The

government or any individual or | persons who may approach a court are - (a)

organization. anyone acting in their own interest; (b) anyone
acting on behalf of another person who cannot
act in their own name; (c) anyone acting as a
member of, or in the interest of, a group or
class of persons; (d) anyone acting in the public
interest; and e. an association acting in the
interest of its members."

Public Health Article 31 - "All levels of Consider integrating Article 14 of the Maputo
Care government shall promote public | protocol on the right to health into this

health, establish, rehabilitate and
develop basic medical and
diagnostic institutions and
provide free primary health care
and emergency services for all
citizens."

provision, which reads: "1. States Parties shall
ensure that the right to health of women,
including sexual and reproductive health is
respected and promoted. This includes: a) the
right to control their fertility; b) the right to
decide whether to have children, the number of
children and the spacing of children; c¢) the
right to choose any method of contraception; d)
the right to self-protection and to be protected
against sexually transmitted infections, including
HIV/AIDS; ¢) the right to be informed on
one's health status and on the health status of

one's partner, patrticulatly if affected with
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sexually transmitted infections, including
HIV/AIDS, in accordance with internationally
recognized standards and best practices; g) the
right to have family planning education. 2.
States Parties shall take all appropriate measures
to: provide adequate, affordable and accessible
health services, including information,
education and communication programmes to
women especially those in rural areas; b)
establish and strengthen existing pre -natal,
delivery and post-natal health and nutritional
services for women during pregnancy and while
they are breast-feeding; c) protect the
reproductive rights of women by authorizing
medical abortion in cases of sexual assault, rape,
incest, and where the continued pregnancy
endangers the mental and physical health of the
mother or the life of the mother or the fetus.

Family

Article 39 (1) & (2) - Family is
the natural and fundamental unit
of society and shall be protected
by law. All levels of government
shall promote the welfare of the
family and enact the necessary
laws for its protection."

The safeguarding of "family" as the basis for
society as a constitutional principle could be
subject to abuse in formulating other laws
affecting women, e.g. sexual and reproductive
rights, right to education for young girls, social
status, employment and labor, etc. Article 16
CEDAW:

1. States Parties shall take all appropriate
measures to eliminate discrimination against
women in all matters relating to marriage and
family relations and in particular shall ensure, on
a basis of equality of men and women:

a. the same right to enter into marriage;
b. the same right freely to choose a spouse and
to enter into marriage only with their free and

full consent;

c. the same rights and responsibilities during

marriage and at its dissolution;

d. the same rights and responsibilities as

parents, irrespective of their marital status, in
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matters relating to their children; in all cases the
interests of the children shall be paramount;

e. the same rights to decide freely and
responsibly on the number and spacing of their
children and to have access to the information,
education and means to enable them to exercise
these rights;

f. the same rights and responsibilities with
regard to guardianship, wardship, trusteeship
and adoption of children, or similar institutions
where these concepts exist in national
legislation; in all cases the interests of the
children shall be paramount;

g. the same personal rights as husband and wife,
including the right to choose a family name, a
profession and an occupation;

h. the same rights for both spouses in respect of
the ownership, acquisition, management,
administration, enjoyment and disposition of
property, whether free of charge or for a
valuable consideration.

2. The betrothal and the marriage of a child
shall have no legal effect, and all necessary
action, including legislation, shall be taken to
specify a minimum age for marriage and to
make the registration of marriages in an official
registry compulsory.

Defense of the

Article 42 (2) - "The State shall,

'This clause should be amended to add in the

Republic of South | by law, provide for the care of phrase "in accordance with the Geneva
Sudan the combatants, the wounded Conventions and other applicable international
heroes and heroines, the families | humanitarian law."
of martyrs and those missing in
action."
Establishment Article 109 (3) - "The President CEDAW General Recommendation #23 on

and Composition
of the Council of
Ministers

shall ensure that at least twenty-
five percent of members of the
Council of Ministers are

women."

Article 7 (Political and Public life) suggests that
the "number" should ideally be at 30-35%.
Change the 25% to 35%.
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Appointment of | Article 134

Justices and

parity on the court.

Include a quota of 35 % for ensuring gender

Judges
(Buiad) — £ sill) Ja L 31 sall 31 gla grady dald cilidati g il ke
OMged) @ gia Ay ggand ailal) ) gheaall L gal) ¢ 53lEN aa
lialetl) / Lluadls 4 i) SaLall £ sy gal)

o a3l el Bl g se pamg Ae il & () Heag | Y aljRan aSa alad Guruliy O ge ile” — Aasiall | o 31 sl
Sl Bl el il sle ) ye () g Silad) | el 48y yhay Alal ) 48 J855 ) 3aY) i 5 3S je | Ja 5 51l
81 sbasall ane 5 Silall il il del Hl1 AoV | B siadl s Al i) Al KU o acay @13 o iy [~ g i)
skl Wi 3 K1l ) e | ) Jiail) 8 |8l ol e OIS0 bl il ) (3l
3 sgadl 88l el Glai) pae e o il [] dashal
Gsiall agal) 3aul sail wway () e ile a5 5 il
a5 e 3 (el 3 s g S 5 81 all Ay sLusiall
8 grall 5 ) ) A1) g ad) A 3O ol ghadll
"U\AJ\
alall jd&}ﬂ\ uf\&j\"&glﬁﬂl—;@? ‘)Lﬁs\@.a [P @)—iﬂ\ JJI—hAA u}ﬁ Ui - § salall ‘_AJJS\ UJ“M‘

Sty o caay Ladl joladl) asf e "l e Yl
OY sisle JsSsigm e ddasii ) uladl) Gl
¥ iy IS5l e Aadge A 50 Gl
e e sed JsS5550d e Gab—ay ol las—ull
Y A ga A g2 A8Y g cdd 33,0 ol Aay ,all il 1IN
Gilaal s ol el e JE Clel ja) o Aas) 4Say
kel

(7) ) 2l 5 Cal e f (@) L sivall 138 (1) 1) sl
Ala 5 );‘ Dlaq Lﬁ\ (¥ anid) 321 )

38




MMAAID 038 i pSa! el M JeSa" AS i
Al el o HSTdad il 138 Ay Cagu
L3s8all oled Lanaat die

Al 3 siadl JS 5 65 il camy — (3)9 3aldll
A sall ) (5 sia Claalaa 8 Al sy Liaaall
Lol i Ledde daliaall e ) colaiiuall 5 (34 sall
5261 SaSa & (las—all Cigin & sean Aol 53
A

JEPSRFT

ol & itV 5 3 glssall et Al 5 i Caal
Gaaia 58 aal 5 i AL 5 (5 siall A8, (5 5Ll

O alal () 5 slusia pala 3Y) (S — 14 sl
Gt (g (50 WIS 40 98 dlen () iat g

Y| A PSR PRI 1| P [N POUR { JA BN |
de gana ol GalAEYIAE 5 o dlaa (o ja Adasitedl)
dagi Gaaall Gany (e agilasa i el a5V (e
Al )

2 iall Jall) cpaiall oy sl (3 el LSt o3 5l
A a8 sl Bl byl il dga 5 ¢ )
Aclaay)

Ja )l 3l all
’SJJ.'\_;J\

Review of Interim Constitution of Government of Southern Sudan 2011
from a Gender and Women’s Rights Perspective

Prepared by the World Bank for (SSWEN)

Introduction

The Transitional Constitution of the Republic of South Sudan (TCRSS 2011) is largely

gender-sensitive. Unlike many constitutions and pieces of legislation around the world, the

TCRSS is gender conscious and has explicitly used the pronouns “he or she;” “herself or

himself;” and “his or hers” to refer subsequently to the word “person” instead of observing

neutrality. It further contains various provisions that recognize equality, gender, and the rights of

women, and issues that favor women most. The TCRSS has introduced an affirmative action

policy that reserves 25 percent of all legislative and executive organs to women. But this

provision does not seemingly extend to other executive appointments such as commissions

already established in the draft constitution, various Chambers, Boards of Directors and the

Judiciary — a lacuna that needs to be addressed to keep the TCRSS in tandem with its spirit of

gender consciousness.
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A Preview of the TCRSS

- The preamble to the TCRSS recognizes that the struggle to the Southern Sudan’s
independence was borne by both men and women. It recalls the struggle for equality and
the determination to achieve it. It remembers both South Sudanese heroes and heroines
and affirms its commitment “to upholding values of human dignity and equal rights and
duties of men and women.” Finally, the preamble commits to attain the Millennium
Development Goals, one of which is Gender Equality and Women’s Empowerment (Goal
3).

- Next to the preamble is the Bill of Rights which embodies most of the favorable
provisions to women and gender. An introduction to the Bill defines the Bill as a
cornerstone of equality. Furthermore, though a newly-born state, South Sudan (SS)
proposes to be bound by all international human rights treaties that had hitherto been
ratified by the Republic of Sudan (RoS) at the time of its independence so that the people
of SS “do not lose, even for some period of time, the rights they currently enjoy.” This
possibility is thought to cure the difficulties or the reality that SS will not be able to
succeed, accede or ratify treaties initially ratified by RoS “immediately or shortly after

independence.”

- One of the relevant provisions under the Bill of Rights is the prohibition of discrimination
on the grounds of sex [art. 18]. This provision lays down the equality of all persons

before the law and the entitlement to equal protection of the law.

- The TCRSS further echoes this provision in the distribution of resources and common
wealth of the SS [art. 179(6)]. It enjoins that such resources and wealth will be allocated
to both the national and state governments of SS in a manner that, inter alia, ensures “that
the quality of life and dignity of all the people of SS are promoted without discrimination

on the grounds of gender.”

- The TCRSS also provides that public (civil) services will be rendered to all SS equitably
and without discrimination on the basis of gender [art. 142(1) (d)]. It enjoins that the

courts will administer justice to all irrespective of their gender. And further emphasizes
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that education is a right of all citizens and must be provided without discrimination as to
gender [art. 33(1)].

Alongside these entitlements, the TCRSS mandates the South Sudan Anti-Corruption
Commission (SSAC) to combat gender discrimination and sexual harassment in public
institutions [art. 148(1)(c)]. But this provision [art. 148(1)(c)] clearly ousts SSAC from
combating discrimination perpetuated by private persons, yet many violations occur in
the hands of private individuals compared to state institutions. This omission seems
cured, however, by the right to litigation which empowers every aggrieved person to
resort to court against the government, an individual or an organisation [art. 24]. The
resultant question is whether SS women have the wherewithal to commence proceedings.
Though the TCRSS has assured that justice will be administered without undue regard to
technicalities and irrespective of the litigants’ gender, issues like filing fees, intimidating
court procedures still need to be addressed. The draft constitution can hence provide for
representation of a victim by another person or group (apart from her lawyer); and
remove filing fees in cases of human rights violations. It is important to note,
nonetheless, that the TCRSS has strongly called for the adjudication of matters
customarily (either by applying customary law in courts or hearing matters in specific
customary law courts); and for recognition of “voluntary reconciliation agreements” in
courts. These alternative dispute resolution mechanisms and quasi-traditional justice

institutions may address some of the cited deficiencies of the formal justice system.

The TCRSS proposes both a weak and a strong non-discrimination clause. It fails to
prohibit expressly both direct and indirect discrimination, a prohibition that is called upon
by both CEDAW and the African Women Protocol. Though RoS — and later the
Government of SS — is not a party to both these instruments, its membership to the
United Nations binds it to “the duty of cooperation and the obligation not to undermine”
the promotion of human rights under art.s 55(c) and 56 of the UN Charter regardless of
whether it is a party to any other human rights treaty (Howland 1997).

But the constitution suggested inclusion of the powers of the President during the state of

emergency as contained in the constitution of RoS amazingly boosts the provision on
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non-discrimination [page 95]. Under these powers, the President can suspend the Bill of
Rights but s/he cannot derogate the right of non-discrimination on the basis of sex. If
adopted, this provision will make the TCRSS a unique document — for even salient
international human rights instruments, such as the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights that propound non-

derogable rights do not make the right of non-discrimination non-derogable.

In addition to providing the right to non-discrimination on the basis of sex, the TCRSS
has explicitly recognized the rights of women [art. 20]. SS women will enjoy full and
equal dignity as men. If working, they will receive equal payments and benefits as their

male counterparts. They will also participate equally with men in public life.

In fact, the TCRSS introduces a 25 percent affirmative action quota for female

representation in all executive and legislative organs — national and state. Though below

the 30 percent recommended by the UN Commission on the Status of Women, the
express constitutional institution of mandatory female representation in key government
bodies will increase the number of women participating to make key policies and laws

that impact on SS women.

The affirmative action policy is also extended to independent institutions and

commissions that would be created by the national government [art.146 (3)]. It is not

clear if this article applies to the Commissions and other government bodies that are
already established by the TCRSS such as the Civil Service Commission, Employees
Justice Chamber, the Audit Chamber, the Human Rights Commission and the Board of

Directors for the Centre for Census, Statistics and Evaluation, among others.

The TCRSS does not mention the independent institutions and commissions (and there is
a suggestion that it should not name them). The determination of the membership of the
established commissions has been left to respective pieces of legislation that would be
enacted. This ambiguity needs to be addressed by redefining art. 20(4) (a) (e.g. “promote
women participation in public life and their representation in all public appointive and
legislative bodies”) or by ensuring that the future Acts of Parliament embody the 25
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percent threshold. The law enforcement agencies and security services (the police,
prisons, wildlife, fire brigade, security service etc) which miss out the mandatory 25

percent female representation also need to accommodate this threshold.

The selective application of the 25 percent affirmative action policy to executive and
legislative organs seems deliberate. Clearly, the judiciary is omitted. And this explains

why the TCRSS provides only for a “substantial representation of women in the

Judiciary having regard to competence, integrity, credibility and impartiality” [art.122
(6)]. This provision is discriminatory (indirectly). Both the phrase “substantial
representation” and the purposeful subsequent listing of attributes requisite for
appointment imputes that only a handful of SS women are competent, credible, impartial
and integral. Such qualifications are important and some of them are considered in
executive appointments such as the Council of Ministers [art. 112(1)]. But because the
executive appointments include gender as one of the determining factors and insist on 25
percent or more female representation, art. 126(6) is rendered faulty. It, therefore, needs
to be changed. And subsequent pieces of legislation creating various courts in SS should

embody the 25 percent threshold in its composition of the courts.

Since the Judiciary is responsible for the training of its personnel [art. 126 (3)], it should
appoint and upgrade the competence of the female recruits it deems unsatisfactory at
work. It is debatable whether the TCRSS should adopt the Constitutional Court as
existing in RoS or absorb it in the envisaged SS Supreme Court [pages 48 and 50].
Whatever the case, it would be important to appoint at least 25 percent women in the nine

and seven justices of the Constitutional Court and Supreme Court respectively.

So far, the TCRSS recognizes that appointment in the Council of Ministers will be in
recognition of gender, among other factors [art. 112(1)]. And that more than 25 percent
of the members of the Council could be women. This is a position echoed in the state
governments [art. 168 (6)]. The TCRSS also creates local governments and one of the

objects of these governments is to mainstream gender within itself [art 173(5) (h)].
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Apart from the right of public participation, other women’s rights provided by the
TCRSS include the prohibition of harmful customs and traditions; and provision of

maternity and child care, and medical care for pregnant and lactating women.

The call for all levels of government to pass laws that will “combat harmful customs and
traditions which undermine the status and dignity of women” [art. 20(4) (b)] and the
subjugation of customary law to the constitution and statute [art. 174] quell the otherwise
genuine concern of the categoric entrenchment of “customs and traditions of the people”
as a source of law in SS [art. 5]. The TCRSS has at least in six places recognized
customary law as a source of law in SS [art.s 5; 37; 39(2)(c); 126(1); 171(3); 173(5)(1);
174; and 180(3)]. In most of these provisions, the TCRSS has provided that observance

of these customs and traditions will be in “accordance with the Constitution and the law.”

The provision calling on all level of governments to provide maternity and child care, and
medical care for pregnant and lactating women is laudable and will reduce child and
maternal mortalities in SS and is a true commitment to attaining the MDGs as espoused
in the preamble. The draft constitution also prohibits the application of death penalty on
pregnant or lactating women [art. 25(3)]. But it can be applied once a woman has breast-

fed her baby for two years.

The TCRSS further recognizes the right of women to own property and that of widows to
inherit their deceased husband’s estates [art. 20(6)]. Whereas this is positive, questions
abound whether women have a right to inherit from their fathers and other close relatives
— given that this is a right enjoyed by Muslim women. It would be important to maintain/
address the inheritance rights of SS Muslim women. Widows of war fallen heroes are
also likely to be taken care of by the government through provision of benefits once the
(national) Legislative Assembly (LA) passes a law to that effect [Schedule A para 18].
This paragraph, however, omits widowers from such benefits — a fact that can be

correctly argued as discriminatory.

It also assumes that women did not participate in the liberation of SS, which assumption

contradicts the preamble. Both the LA and state legislatures have concurrent powers to
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legislate on regulation of land tenure, usage and exercise of rights in land [Schedule C
para. 32]. Because the draft constitution espouses the principle of non-discrimination, it is
expected any enacted law would conform to this principle and women will enjoy equal

property rights.

The TCRSS also recognize the right to marry, parental rights of both parents and

citizenship. It enjoins that marriage is between a man and a woman of marriageable age

who freely and fully consent to the union [art. 19]. The marriage will be performed in
accordance with the family laws of the parties. This provision, therefore, enshrines plural
marriage laws. And subsequently the phrase “marriageable age,” which is in itself
ambiguous, can be construed to mean girls under the age of 18. Because the constitution
has elaborately enshrined customary law, this possibility is largely a reality. Since statute
overrides customary law, only its expressed definition of a “marriageable age” will cure
this ambiguity. Otherwise, the TCRSS could provide for “every adult” (and define the

word adult) instead of “every person.”

In spelling out the rights of a child, the TCRSS instructs that every child has a right “to
know and be cared by his or her parents.” It is important that the constitution has used the
word “parents” and not “parent.” A plural form of the word indicates that both the mother
and the father of the child are jointly charged with the responsibility of caring for their
offspring. Usage of the singular form of the word would have meant that either the

mother or the father of the child could parental responsibility.

Though the TCRSS also provides for the right and duty of parents to care for and bring
up their children [art. 42(3)], this provision is not as very categoric in enjoining joint
parental responsibility. A Southern Sudanese woman can pass citizenship to her child just

like her male counterpart [art. 48].

At least 25 percent of the membership of the LA and state legislatures will be women
[art. 58; art. 168(6)]. This is a quota created to increase women’s participation in public
life — yet more women can still be elected outside this threshold. The TCRSS recognizes

that both the LA and state legislatures have concurrent powers to legislate on women’s
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empowerment, gender policy and mother-child protection and care [Schedule C para.s 21,

22, and 26].

Finally, the TCRSS stands out as a gender-conscious draft constitution. It expressly uses the

words men and women side by side; and describes the word “person” by both descriptive

pronouns “his or her;” “herself or himself;” and “she and he.” Yet this has not caused any

confusion in understanding the provisions. An example of such a clear gender-conscious

provision is “any accused person has the right to defend himself or herself in person or through a

lawyer of his or her own choice and to have legal aid assigned to him or her by the government

where he or she is unable to defend himself or herself in serious offences” [art. 23(6)].

Conclusion

The TCRSS is a gender-conscious document. It contains strong provisions that promise to

empower women and bring about gender equality in the new state of SS. But a few areas, such as

the extension of the affirmative action policy to all government bodies, need to be addressed in

order to make the TCRSS a formidable draft constitution.

Recommendations

Following the above analysis, below are some of the proposals that can be considered to make

the TCRSS a more gender and women friendly draft constitution: -

1.

The government of the South
Sudan should adopt relevant
international ~ human  rights
instruments that the RSS had

acceded to or ratified.

The TCRSS should prohibit both

direct and indirect discrimination.

The TCRSS should provide that a
victim can institute a case of

human rights violation by herself

or through another person,

organisation or a group of person.

The TCRSS can waive court fees
in cases concerning human rights

violations.

The TCRSS should increase the
affirmative action quota to at least

30 percent.

The TCRSS should apply the

affirmative action quota to all
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public appointive and elective Court (whichever is adopted)

bodies, including the Judiciary, should reflect the affirmative

the law enforcement agencies and action quota.

other executive appointments. 9. Schedule A para. 18 should be
7. The TCRSS should change the amended to include benefits for

wording on the appointment of widowers and children of war

women to the Judiciary such that fallen heroines.

it does not mean that women have 10. The TCRSS should provide that

less  competence, integrity, statute define the “marriageable

credibility and impartiality. age.”
8. The appointments in the

Constitutional Court of Supreme
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